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Islamic finance has an additional governance feature and level of scrutiny which is not found in
conventional finance i.e. the Shariah committee. The approach taken in the original 1983 Islamic Banking
Act and the 1984 Takaful Act was that Islamic banks and takaful companies would be regulated like
conventional banks and insurance companies except that the governance, business and operations of
these institutions should not contain any element which is repugnant to the religion of Islam. It was also
a statutory requirement that a Shariah Committee should be set up in each institution licensed under
these legislation which would have the role to ensure that the governance, business and operations of
the institution were consistent with the Shariah.

This simple formulation without fully catering for the specificities of Islamic finance has aided the
uninterrupted growth of the Islamic banking and financial system for the past thirty years. Admittedly,
there have been some setbacks in the development of the Islamic finance in Malaysia. But generally the
trend has been one of steady and robust expansion and deepening. In contrast, a number of Islamic
banks set up elsewhere in the world have gone through difficult straits and some have closed down.

However, with the internationalisation of Islamic finance and the growing sophistication and complexities
of customer demands, the original simple formulation of the 1983/84 legislation in Malaysia was simply
not adequate. The new Islamic Financial Services Act 2012 provides a more granular and contextualised
regime for supervision and regulation of Islamic finance. In particular, the Act sets out a clearer and
more comprehensive set of provisions for Shariah governance for institutions licensed under the Act.

As before, a statutory duty is placed on such institutions to establish a Shariah committee for the
purposes of advising the institution in ensuring its business, affairs and activities comply with Shariah.
However, taking cognition of financial conglomerates in the system, the Act adopts a more pragmatic and
realistic approach in that it permits a financial group which has more than one licensed institution in the
group, on approval of the regulator, Bank Negara Malaysia, to establish a single Shariah committee for
the financial group if the regulator is satisfied that the Shariah committee so established is capable of
ensuring compliance with Shariah by all licensed persons within the financial group.

The new Act vests the regulator with wide ranging powers to issue binding standards relating to Shariah
governance matters. These standard setting powers include a power to specify the functions and duties
of the board of directors, senior officers and Shariah committee members of the institution in relation to
Shariah compliance. The standards may also detail the fit and proper requirements or disqualifications of
Shariah committee members. The regulator in these standards may also detail the internal Shariah
compliance functions pertaining to Shariah governance.

The standards issued by the regulator are binding upon the institution, its directors, chief executive
officer, senior officers and Shariah committee members. In addition, the Act provides that internal
policies and procedures adopted by the institution to implement the standards specified by the regulator
are binding upon every director, officer or Shariah committee member of the institution. A failure to



comply with the standards issued by the regulator in respect of Shariah governance is an offence under
the Act and carries with a maximum penalty of 8 years imprisonment or a fine of RM25 million ringgit or
both.
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