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12-46-101 General Provisions 
Clarifies that sex discrimination can be based on actual or perceived gender identity or expression or sexual orientation, and regardless of whether an individual’s gender-related identity or expression or sexual orientation is the same as or different from that traditionally associated with the individual’s sex at birth.
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A separation agreement (also commonly referred to as a severance agreement) between an employer and a departing employee specifying terms of the employee's separation from employment, including a release of legal claims against the employer in exchange for a benefit.
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Before The Breaking Point
What Every Board Should Know About Building Safety 

& Reserves



Kyle Pineo
A s s o c i a t e

Bill McKeon
P a r t n e r



High quality, client-focused legal services from the largest and most 
experienced common interest development and construction defect 
law firm in California and Hawaii.

H A W A I ’ I      S A N  F R A N C I S C O      W A L N U T  C R E E K         C O S T A  M E S A      S A N  D I E G O

38

Years in Business

38

Attorneys

8k+

Clients Represented

$2.2B

Recovered

Presenter Notes
Presentation Notes
This is a really great time for us to be able to present to you all. 

As many of you know, a little over a month ago, Shannon and I were partners at McKeon Sheldon Mehling. 
Bill McKeon, Shannon, and I joined Berding Weil as partners at the start of September
We have been partnering with Berding Weil representing associations in construction defect cases for almost 20 years – Bill and Tyler
Earlier this year, we decided to make that partnership formal

It means that we get to provide our existing 250+ Hawaii association clients with the backing and support of the largest common interest development law firm in California
It also means that we now have capacity and support to bring our level of service to more associations across Hawaii. 

So we are really pleased to be able to present to you today as Berding Weil Hawaii and excited about what the future holds. 



Over $2.2 Billion in Recoveries 
and Representative Cases

• Waiea Tower Honolulu
• The Watermark Tower Waikiki
• The Peninsula at Hawaii Kai
• The Point at Poipu
• Ku’au Bayview at Paia
• Kahului Ikena
• The Terraces at Manele
• Holo Holo Ku at Waimea
• Ho’olei at Wailea
• Kehalani Gardens
• The Villas at Kehalani
• Ho’ole’a Terrace
• Opukea at Lahaina
• Golf Villas at Kapalua
• Honokeana Cove
• Kamalani at Kihei
• Wailea Ekolu

• Millennium Tower
• The Ritz Carlton Bacara
• The Irvine Company
• Intuit
• Trinity Properties
• American Cemwood Class
• Cal Roof Shake Class Action
• Olen Residential
• Carmel Partners
• Laurels Apartments
• Redwoods Apartments
• North Star Tahoe
• Montclair HOA
• 270 & 280 Valencia St 
• 17 Brosnan St Owners Assoc. 
• Symphony Towers OA



Agenda

1. Lessons from Failure

2. Recognizing the Risk

3. From Inspection to Reserves

4. Taking Action Before the Breaking Point



Lessons from 
Failure

27



Champlain Towers South, Surfside

Champlain Tower South collapsed killing 98 
people in the middle of the night

No previous signs of distress or damage 

CAUSES:
• Long-term degradation of reinforced concrete 

structural supports

• Water penetration and corrosion of 
reinforcing steel

Surfside, Florida | June 24, 2021







Presenter Notes
Presentation Notes
"Major structural damage" to the concrete slab below the pool deck at the 12-story Champlain Towers South was noted in an engineering report three years before the building collapsed

Waterproofing below the pool deck and entrance drive failed and was beyond its useful life. It was laid on a concrete slab without any slope to allow water to drain, which was an issue with the building's original design, according to the report.

"The failed waterproofing is causing major structural damage to the concrete structural slab below these areas. Failure to replace the waterproofing in the near future will cause the extent of the concrete deterioration to expand exponentially," the report reads.

The report detailed "abundant" concrete cracking and spalling in the columns, beams and walls of the building's parking garage. In some instances, the report found, there had been exposed and deteriorating rebar. Repairs that had been made in the past appeared to have been substandard, resulting in additional cracking. 

"Though some of this damage is minor, most of the concrete deteriorating needs to be repaired in a timely fashion," the report said.



The Shores of Maui

50 year old condominium 

Balcony collapses injuring 6 people.

Second story lanai detached from the building.

Guest review from 2023 reported balcony was 
unstable. 

Official cause still under investigation. Visible 
failure was sudden. Deterioration may not have 
been. Proximity to ocean may 
 

Kihei, Maui | June 14, 2026 



The Berkeley Balcony Collapse

Balcony collapses killing six college students

No previous signs of distress or damage 

CAUSES:
• Contractor used cheaper, weaker material 

than plans specified. 

• Material became waterlogged after a sub-
subcontractor failed to install waterproofing 
membrane to keep out moisture.

Berkeley, California | June 16, 2015 









Other Balcony / Deck Damage



Other Balcony / Deck Damage



Folsom Staircase Collapse

Exterior staircase collapsed killing a 26 year old

Other staircases propped with temporary 
shoring

CAUSES:
• Dry rot from water intrusion 

Folsom, California | July 6, 2015 

Presenter Notes
Presentation Notes
Built in 2001.

Permit applications were filed in recent months for landing repairs at The Legends at Willow Creek, and at least one staircase was propped up with temporary wooden beams, the newspaper said (https://bit.ly/1RboSBZ ).
The 280-unit apartment complex 20 miles east of Sacramento was built in 2001.






Other Stairway / Landing Damage

Presenter Notes
Presentation Notes
The obvious warnings signs often come too late….

Water intrusion and corrosion often develop out of sight. 
A structure may remain usable while its capacity is deteriorating. 
Deferred maintenance can turn a manageable repair into an emergency. 
The absence of visible distress is not proof that a structure is safe. 
Final message: Catastrophe is usually the final event in a much longer process.




Recognizing the 
Risk

42



Different structures. Different materials. The same governance problem: risk can stay hidden until the margin is gone.

What the Failures Have in Common



From Inspection 
to Reserves

44



Safety & Reserves

STRUCTURAL INSPECTION

✓ Current condition

✓ Safety concerns

✓ Repair priorities

RESERVE STUDY

✓ Expected useful life

✓ Anticipated costs

✓ Funding plan

+

A reserve study tells you what you expect to spend.
An inspection tells you what your building actually needs.

When conditions change, the reserve plan should change with them.

Presenter Notes
Presentation Notes
Reserve studies identify expected component life and anticipated costs. 
Structural inspections identify actual conditions and safety concerns. 
A reserve study is not necessarily a structural inspection. 
An engineering finding may require the reserve plan to be updated. 
Inadequate reserves can delay investigation, temporary stabilization, design, permitting, and repairs. 
Deferring a project does not defer the underlying deterioration. 




From Finding      Fix
01

INSPECT

Identify the
condition

02

UNDERSTAND

Determine 
severity
+ scope

03

PRIORITIZE

Address life-
safety
first

04

FUND

Update reserves/
secure funding

05

REPAIR

Complete
the work

06

REINSPECT

Confirm + 
continue

monitoring



Taking Action 
Before the 
Breaking Point

47



Managers & Boards

 Document conditions
 Escalate safety concerns
 Preserve reports + photos
 Track recommendations
 Flag unresolved issues

Property Managers
 Authorize investigation
 Review professional findings
 Prioritize safety 
 Fund necessary work
 Track decisions + completion

Different Roles, Shared Responsibility

Board Members

SHARED DUTY: Keep the issue moving until it is responsibly resolved.



Avoiding a Catastophre 
Do not wait for catastrophic failure. Investigate early in 
areas that are not normally accessible or visible. 

Early Investigation and Detection

Include an engineer and/or architect in the inspection 
and review their reports carefully.

Consult the Right Professionals

If the professionals identify a problem, do not delay in 
seeking a resolution. Continue periodic investigations.

Be Proactive 



When a Warning Sign Appears
Secure
Restrict access if there may be an immediate safety concern.

Document
Photograph the condition and preserve reports/history.

Escalate
Notify board leadership and appropriate professionals.

Investigate
Get written findings and recommended next steps.

Act
Address temporary measures, funding and permanent repairs.

Track
Follow the issue through completion and reinspection.



Five Questions Every Board Should Answer
1 What exterior elevated or structural common elements do we 

have?

2 When were they last inspected by an appropriate professional?

3 What recommendations remain open?

4 Are the necessary repairs adequately funded?

5 Who is responsible for tracking each item through completion?

The goal is not to predict every failure. It is to prevent known risks from being ignored.  
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1. Collections – Adopt a Policy and Follow it!
2. Board Meetings - If they are lasting longer than 90 

Minutes, what are you doing wrong?
3. Requests for Association Documents – How Boards and 

the Managing Agent can avoid the Minefield!
 4. Fair Housing Act – Dog and Disabilities. 

Presented by:
Christopher Shea Goodwin, Esq.

Member manager
Christopher Shea Goodwin, Attorney at Law, LLLC

737 Bishop Street, Suite1640
Honolulu, Hawaii 96813

Telephone: (808)531-6465
E-mail: chris@christophersheagoodwin.com



DISCLAIMER

► This presentation is intended only to provide a general 
overview of selected topics of interest to Hawaii 
condominium and community associations, and their 
respective directors, owners, employees and/or 
managing agents, and is not intended nor should be 
construed or relied upon as the providing of legal 
advice to any person or entity.  Any person or entity 
seeking legal advice regarding any of the topics 
discussed herein should consult with an attorney of 
their choice, and/or if you are a director, employee, 
owner or member of a  condominium or community 
association, it is recommended that you consult with 
your association’s general legal counsel.



COLLECTIONS

ADOPT A POLICY REMOVING BOARD DISCRETION FROM 
COLLECTION  DELINQUENCY COLLECTION PROCESS: 

► Managing Agent typically sends up to 3 written 
notices to the delinquent owner (generally 15-30 days 
between each notice).

► Board should consider adoption of a policy, which 
may be part of Priority of Payment Policy (next slide) 
providing that 30-days after the Managing Agent sends 
the 3rd written notice, and if no payment has been 
received, nor a payment plan as not been requested by 
the owner, the Managing Agent is authorized to
automatically refer the account to the Association’s 
attorney for collection, unless the Board directs 
otherwise. 

► Third Notice should inform owner that account will
be referred to legal collection if no payment received 
by deadline stated therein.

► Applies to Condo, Community/HOA Associations.



COLLECTIONS

HRS 514B-105(c): PRIORITY OF PAYMENT POLICY: 

 (c)  Any payments made by or on behalf of a unit owner shall first 
be applied to outstanding common expenses that are assessed to 
all unit owners in proportion to the common interest appurtenant 
to their respective units, including commercial property assessed 
financing assessment expenses incurred for improvements 
financed pursuant to section 196-64.5.  Only after the 
outstanding common expenses have been paid in full may the 
payments be applied to other charges owed to the association, 
including assessed charges to the unit such as ground lease rent, 
utility sub-metering, storage lockers, parking stalls, boat slips, 
insurance deductibles, and cable.  After these charges are paid, 
other charges, including unpaid late fees, legal fees, fines, and 
interest, may be assessed in accordance with an application of 
payment policy adopted by the board; provided that if a unit 
owner has designated that any payment is for a specific charge 
that is not a common expense as described in this subsection, 
the payment may be applied in accordance with the unit 
owner's designation even if common expenses remain 
outstanding.

 HRS 421J does not mandate above, but HOAs may adopt a policy 
so all owners/members are advised how their payments are 
applied and does not conflict with governing documents 
(Declaration/Bylaws).



COLLECTIONS

TAKEAWAYS:

1. Automate Delinquency Collection Procedures.  This saves 
time at Board Meetings and eliminates the Board’s 
subjective exercise of discretion for the collection of 
delinquencies which is an objective duty of the Board.  

2. Priority of Payment Policy.  Consult with the Managing 
Agent or Association Attorney for drafting of a policy which 
complies with Hawaii law and addresses any unique 
circumstances applicable to your association, however, as 
described in this subsection, the payment must be 
applied in accordance with the unit owner's designation 
even if common expenses remain outstanding. 

3. HRS 421J Community/HOAs may adopt either or both of 
the above-described policies, following consultation with 
your attorney to advise whether such policies are 
appropriate for your project and do not violate governing 
documents.



BOARD 
MEETINGS

ADOPT BOARD MEETING RULES!

 
§514B-125  Board meetings.  (a)  All meetings of the 
board, other than executive sessions, shall be open to all 
members of the association, and association members 
who are not on the board shall be permitted to 
participate in any deliberation or discussion, other than 
executive sessions, pursuant to owner participation rules 
adopted by the board.

(b) The board may establish rules for owner
participation in any deliberation or discussion at board
meetings, other than executive sessions.  A board that 
establishes such rules pursuant to this subsection:

     (1)  Shall notify all owners of these rules; and

     (2)  May amend these rules at any regular or duly 
noticed special meeting of the board; provided that all
owners shall be notified of any adopted amendments.

The board may make the rules available to owners on an
association website.



BOARD 
MEETINGS

SAMPLE BOARD  MEETING RULES
[inclusive of Owner Participation Rules pursuant to HRS §514B-125(b)]

1. All attendees (including those attending via web-conference or 
teleconference, if applicable) must register by providing their name (and 
representative capacity, if applicable) and unit number with the Property 
Manager or Secretary before the Board Meeting starts.

2. This is a private meeting and attendance is restricted to: (a) Owners, (b) 
Directors, (c) Property Manager and/or other representative(s) of the 
Managing Agent, (d) Association Staff, and (e) any other individual(s) who 
have been specifically invited by the Board or the Board President. All 
others are required to leave the Board Meeting or disconnect if attending 
via web-conference or teleconference.

3. At the discretion of the Board, a total time of [15/20/30] minutes may
be allocated prior, during, or after the Board Meeting to conduct an
Owners Forum whereby: (a) owners who are not Directors and desire to 
speak must stand (or request to be recognized by the Chair utilizing raised 
hand or similar command if attending via web-conference or 
teleconference) and be recognized by the Chair before speaking, (b) each 
owner will have [2/3] minutes per speech, and (c) owners must state their 
name and unit number each time before speaking.

4. The Chair may require motions and amendments to be in writing.  (Only 
Directors are permitted to make motions and/or amendments to motions).

5. Seconds of motions are not required as stated in Robert's Rules of Order 
for small boards.

6. The Chair may permit informal discussion of a subject without a motion 
if there is no objection from the Directors. If an objection is raised by a 
Director a motion must then be adopted to permit informal discussion 
without a motion.

7. The Chair may permit discussion on a report or a specific subject
without a motion for a maximum of 5 minutes unless extended by the 
Board.



BOARD 
MEETINGS

SAMPLE BOARD MEETING RULES cont’d

8. In accordance with Hawaii Revised Statutes Section 514B-125(a), 
owners shall be permitted to participate in any deliberation or discussion 
at Board Meetings, other than during executive sessions. In order to allow
all owners and Directors an opportunity to speak, the debate limit is
reduced to 2 minutes for each speech, unless extended by the Board.

9. Recognition of Owners: Only the Chair has the authority to call on
owners present who wish to speak if they so choose. This ensures orderly 
and respectful communication during the meeting, allowing the Chair to 
manage the flow of discussion and provide equal opportunities for owners 
to express their views.

10. The total debate limit for any pending main motion and its
amendments is 10 minutes, unless extended by the Board.

11. All remarks are only to be directed to the Chair, not directed to other
members or attendees. The use of personal attacks, vulgarity, profanity or 
offensive language can result in loss of debate privileges and/or removal 
from the Board Meeting.

12. No video, audio or other recording of any meeting is permitted during 
any of the proceedings (except by the Chair, Association-retained 
parliamentarian, and/or the party producing the minutes) unless first 
approved by the Board.

13. Any recordings of meetings made by or at the direction of the Board 
for producing the minutes shall promptly be destroyed upon approval of 
such minutes by the Board. 

14. New Items: Only the Board President or a Director with prior Board 
approval may introduce new items for discussion or consideration during 
the Board Meeting. This ensures that all Directors have sufficient time to 
review and research the new item before engaging in a meaningful 
discussion. No new items shall be addressed unless they are included on
the current agenda. This rule promotes efficient and focused meetings. 



BOARD 
MEETINGS

SAMPLE BOARD  MEETING RULES cont’d
15. The following procedure applies to one or more Directors and/or 
owners attending in person, via web-conference or teleconference: 

  a. Directors (or owners) must identify themselves before speaking.

  b. Recognition for debatable motions will: (1) begin with the Director who 
made the motion (if the Director wishes to speak first), (2) proceed with 
Directors who are physically present, (3) alphabetically by last name with 
those Directors present by web-conference followed alphabetically by last 
name by those Directors present by teleconference; (4) owners physically 
present, followed by owners present by web-conference, then owners 
present by teleconference, in such order within groups as owners desiring 
to speak are recognized by the Chair. 

 c. Upon conclusion of participation in discussion by owners, Directors who 
then wish to speak a second time on a debatable motion shall wait until 
other Directors who have not yet spoken have had an opportunity to 
speak.

16. Following issuance of one or more warnings in accordance with the
latest edition of Robert's Rules of Order, the Chair is authorized to remove
any non-Director attendee from a Board Meeting for any violation(s) of
these Rules, whereby a non-Director attendee shall have no right to appeal
the Chair’s decision.

17. In accordance with Robert’s Rules of Order, removal of a Director from
a Board Meeting shall require a vote of the Board. 

Note: These Rules are designed to ensure an orderly and fair decision-
making process during Board Meetings. All attendees are expected to 
adhere to these Rules in accordance with the latest edition of Robert's 
Rules of Order.



BOARD 
MEETINGS

TAKEAWAYS:

1. Adopt Board Meetings.

2. Use a timer.  Preferably a digital timer the speaker (including Directors) can see 
while speaking so the speaker is aware of the remaining time and not need be 
interrupted by the Chair until time has expired.

3. Enforce the rules.  Chair should call violators to order, and frequent violations (i.e., 
more than 2-3 violations) after the violator is provided clear warnings from the Chair, 
should result in removal of the violator from the meeting.  Should the violator refuse 
to leave the meeting when removed by the Chair should consider adjourning the 
meeting.

4. Solicit Agenda Items from Directors and/or Distribute Draft Meeting Agenda to Board 
for Review.  This procedure will assist Directors in preparation for the Board Meeting 
and reduce chances of an unanticipated agenda item being discussed or considered at 
the Board Meeting.

5. Use Owners Forum. Although not required by Hawaii law, nor should be part of any 
Board Meeting, but it can be a useful tool to limit consideration of matters not 
scheduled to be discussed at Board Meetings. 

A. Conduct Prior to Board Meeting being Called to Order.

B. The Posted Notice of Meeting should advise owners that Owners Forum will be 
conducted before the Board Meeting is Called to Order.

C. Purpose of Owners Forum.

A. Opportunity for Owners to advise Board of concerns.

B. No Board action/decisions (i.e., vote) will be taken at Owners Forum, 
but the Chair may refer concerns to the Managing Agent, Resident/Site 
Menager and/or Vendor (if applicable) or simply advise that the Board 
will consider the matter at a future Board Meeting.

C. Advise Owners the Board Meeting Rules will apply at Owners Forum as 
this will allow the Board to hear from as many owners as possible.     



ASSOCIATION 
DOCUMENT 
REQUESTS

Condominium Associations. Owners in condominium 
associations (“AOAO”) organized pursuant to Hawaii Revised 
Statutes (“HRS”), Chapter 514B (“Condominium Property Act”) are 
entitled by law to MANY types of documents commonly 
maintained by a condominium association.   The primary 
controlling statute is HRS §514B-154.5 accessible at:
https://www.capitol.hawaii.gov/hrscurrent/Vol12_Ch0501-
0588/HRS0514B/HRS_0514B-0154_0005.htm

Community (HOA) Associations. Members of community 
associations/HOAs organized pursuant to Hawaii Revised 
Statutes, Chapter 421J are entitled by law to association 
documents, the list and types of documents is less extensive 
than condominium associations. The primary controlling statute 
is HRS §421J-7 accessible at:
https://www.capitol.hawaii.gov/hrscurrent/Vol08_Ch0401-
0429/HRS0421J/HRS_0421J-0007.htm
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ASSOCIATION 
DOCUMENT 
REQUESTS

30-day response deadline applies unless otherwise indicated.
►Disclosures related to the resale of units (documents typically provided by 
association/managing agent) to prospective purchasers and mortgage 
lenders. 
►Declaration, bylaws, house rules, master lease (if any), sample original 
conveyance document, and all public reports and any amendments thereto.
►Receipts and expenditures for maintenance and repair of the common 
elements.
►Total current delinquent dollar amount of any unpaid assessments for 
common expenses.
►Records and the vouchers authorizing the payments and statements. 
►All agreements for managing the operation of the property (financial and 
accounting services).
►Current list of names and addresses of members/owners. (Affidavit can 
be required-Check with your Managing Agent)
►Current financial statement.
►Board and Association Meeting minutes. 15-day response deadline 
applies
►Financial statements, general ledgers, the accounts receivable ledger, 
accounts payable ledgers, check ledgers, insurance policies, contracts, and 
invoices of the association.  (Affidavit can be required-Check with your 
Managing Agent) 
►Documents regarding delinquencies of 90 days or more. (Affidavit can be 
required-Check with your Managing Agent)
►Proxies, tally sheets, ballots, unit owners' check-in lists, and the 
certificate of election (may be destroyed 90 days after meeting unless 
unresolved contested election is pending).
►Management (Managing Agent) contract.
►Resident/Site/General Manager’s employment agreement/contract 
including written job description and compensation (personal information 
may be redacted). 



ASSOCIATION 
DOCUMENT 
REQUESTS

RECOMMENDED PROCEDURE:
Calendar the response deadline(s) upon receipt of any Request:
► 15 or 30-day Deadline
► 20-day Deadline (generally) to advise owner of any charges
► Immediately refer any Owner’s Request to Property 
Manager/Managing Agent.
► Association can charge the requesting owner for some Association 
documents, but the Association generally cannot charge for the first 
8 hours of time incurred annually to responding to owner document 
requests-8 hr. limit applies per association not per unit owner).
► Owner must be provided not less than 10 days prior notice to 
being assessed any charges to produce some Association documents 
and may with withdraw the request upon receipt of the notice of the 
charges. 
► The Managing Agent/Association may also charge administrative 
and duplicating costs which cannot exceed $1.00 per page.
► Failure to timely or properly comply with an Owner’s Request for 
Association documents can result in filing of a Complaint with the 
DCCA (which regulates both Managing Agents and condominium 
associations) and/or the filing of a lawsuit.
► Some documents may warrant review by the Association attorney 
before they are produced, particularly Executive Session Board 
Meeting Minutes and attorney communications.     



FAIR HOUSING 
ACT – DOG AND 
DISABILITIES 

The Fair Housing Act makes it illegal to discriminate 
or harass persons because of race, color, religion, sex 
(including gender identity and sexual orientation), 
disability, familial status, or national origin when 
renting or buying a home, getting a mortgage, 
seeking housing assistance, or engaging in other 
housing-related activities.

Associations typically get sued for alleged violations 
of the Fair Housing Act arising from denial of disabled 
resident’s right to use of assistance animal(s).



FAIR HOUSING 
ACT – DOG AND 
DISABILITIES 

► Denial of disabled resident’s right to use of assistance 
animals often results in a Discrimination being filed against 
the Association. 

► Assistance Animal: An assistance animal is an animal 
that works, provides assistance, or performs tasks for the 
benefit of a person with a disability, or that provides 
emotional support that alleviates one or more identified 
effects of a person’s disability. 

► Assistance Animals, including Emotional Support Animals 
(ESA) are not pets. Pet restrictions in governing documents 
do not apply to ESAs. This includes, weight, breed or size 
restrictions and/or a maximum number of pets in an 
apartment do not apply to ESAs.

► Association may require written healthcare provider 
verification of resident’s disability need for Assistance 
animal(s), unless the disability is obvious (blind person). 
Obtain recommended forms from your Association 
attorney. 

► Assistance Animals do not require special training.
Update: On May 22, 2026, the US Department of Housing
and Urban Development (HUD) issued new guidelines
requiring ESAs used by disabled residents be trained
service animals. Whether these new guidelines will be
upheld by courts is not yet known.         

► Bottom line: Do not deny any ESA request prior to
consultation with your Association attorney.



THE END
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