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BalsamWest Master Collocation Agreement 

 

COLLOCATION AGREEMENT 

GENERAL TERMS & CONDITIONS 

1. COLLOCATION RIGHTS 

1.1 Customer Rights. BalsamWest hereby grants to Customer a nonexclusive right to install, operate 

and maintain (collectively, the “Collocation Rights”) certain communications racking and equipment of Customer 

(collectively, the “Equipment”) in the Datacenter at the address set forth in the applicable Site Exhibit attached hereto 

as Exhibit A.  In addition, subject to the other terms and conditions of the Collocation Rights, Customer will have the 

exclusive use of the equipment space allocated to it within the Datacenter as described on the applicable Site Exhibit 

(such equipment space is referred to herein as the “Rack Space”). The use of the Datacenter and allocated Rack Space 

shall not create or vest in Customer any lease, easements or other ownership or property rights of any nature in 

BalsamWest’s real or personal property.  

1.2 Collocation Rights Term. The term of the Collocation Rights for each Datacenter is set out on the 

corresponding Site Exhibit (“Collocation Rights Term”). The Collocation Rights Term for a particular Rack Space 

will commence on the Commencement Date (as defined below) and will continue until the earlier of (i) the termination 

of the Site Exhibit or this Agreement as provided for herein, (ii) the expiration of the Collocation Rights Term, (iii) 

the termination of BalsamWest’s lease or other occupancy agreement and rights in the applicable Datacenter (the 

“Underlying Agreement”) housing the Rack Space, (iv) the expiration or earlier termination of any Underlying 

Agreement, or (v) the existence of damage, destruction or condemnation that renders, in BalsamWest’s sole reasonable 

discretion, such Datacenter, or portion thereof, unusable or inoperable. The “Commencement Date” for the 

Collocation Rights Term shall be determined as set forth below in Section 4.2 below. Upon the termination or 

expiration of the Collocation Rights Term, neither Party shall have any further obligations to the other Party under the 

applicable Site Exhibit except for those obligations that expressly survive and except that Customer shall remain liable 

for payment of accrued charges and for the completion of performance of any other obligations accrued through the 

date of termination or expiration of the Collocation Rights Term. 

2. CUSTOMER FEES 

2.1 Monthly Fee. In consideration of the Collocation Rights and Services provided to Customer under 

this Agreement for each Datacenter, Customer will pay BalsamWest the monthly fee set forth on the applicable Site 

Exhibit (the “Monthly Fee”). Future Site Exhibits will be used to address any changes in the Monthly Fee due to 

providing Additional Services, or any augmentations or modifications of any of the Services. Customer will pay 

BalsamWest the Monthly Fee in advance on or before the first day of each calendar month during the Term, without 

deduction or set-off of any kind. The Monthly Fee will begin to apply on the Commencement Date. Payments will be 

prorated, as necessary, for the first and last months of the Collocation Rights Term based on the number of days in 

each such month. BalsamWest may, in its sole discretion, increase the Monthly Fee at the end of the initial Collocation 

Rights Term or any renewal terms of the Collocation Rights Term, to reflect cumulative changes in the Consumer 

Price Index published by the Bureau of Labor and Statistics of the United States Department of Labor for all Urban 

Consumers, US City Average, All Items, Not Seasonally Adjusted, Base Period 1982 84=100 (“CPI”); provided, 

however, in no event shall the Monthly Fee ever decrease. 

2.2 Set-Up Fee. Customer will pay BalsamWest a one-time, nonrefundable “Set-Up Fee” in the amount 

set forth on the applicable Site Exhibit for BalsamWest’s preparation of the Rack Space. Such fee will be based on 

Customer’s requirements for preparation of the Rack Space and will be approved by Customer prior to BalsamWest 

commencing such work. Such fee will be billed upon the Commencement Date and shall be paid within thirty (30) 

days of receipt of such invoice. 

2.3 Additional Fees.  If Customer chooses to receive Additional Services (as defined below), then 

Customer will pay BalsamWest the increased Monthly Fee based on such Additional Services, or, in the event that 
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such Additional Services are one-time services, Customer will pay for same within (i) thirty (30) days of Customer’s 

receipt of an invoice for such Additional Services or (ii) as terms on the Site Exhibit dictate. 

3. BALSAMWEST SERVICES 

3.1 Basic Services. During the Collocation Rights Term, BalsamWest will provide Customer the Basic 

Services listed under Summary of Services on page “2” of this Agreement (“Basic Services “). Any item requested in 

excess of the Basic Services (e.g. excess power, excess space, etc.) shall be at the sole discretion of BalsamWest and 

will be considered “Additional Services” and explained in more detail in Section 3.2.  Basic Services and Additional 

Services may be referred to individually or collectively herein as context dictates from time to time as the “Services”. 

3.2 Additional Services. Customer may request in writing installation services, additional AC power 

or DC power, additional back-up power, technical assistance related to installation of Customer’s Equipment, 

additional Rack Space, assistance in establishing an Interconnection (as defined below), additional HVAC, or other 

services or items not included in the Basic Services (collectively, the “Additional Services”). Within twenty (20) 

business days after receiving Customer’s written request for Additional Services, BalsamWest will notify Customer 

in writing whether the Additional Services are available and initiate quotes to vendors or contractors if required or 

provide rates for the Additional Services and the costs of any upgrades or expansions needed to accommodate 

Customer’s request, if available. Customer will provide written notice to BalsamWest confirming its acceptance of 

such Additional Services at the quoted rates and costs within fifteen (15) days after Customer’s receipt of 

BalsamWest’s notice regarding such Additional Services and if agreed upon, a separate Site Exhibit for the Additional 

Services shall be executed by the Parties.  BalsamWest may, in its sole discretion, increase the fees for the Additional 

Services once each calendar year on a date selected by BalsamWest to reflect cumulative changes in the CPI. 

4. INSTALLATION & INTERCONNECTION 

4.1 Prior Approval. Notwithstanding anything herein to the contrary, without the prior written 

approval of BalsamWest, not to be unreasonably withheld (which approval process shall require in each instance that 

Customer provide plans and details of any installation or work to be performed at the Datacenter), Customer shall not 

(i) undertake any installation, upgrade or modification within or about the Rack Space or (ii) undertake any activity 

that would in any way result in an increased cost to BalsamWest, or that might affect the use of the Datacenter or any 

equipment therein by BalsamWest or any other user of the Datacenter.  Customer shall not install, operate, repair, 

maintain, replace and/or remove any property that does not belong to Customer.  In addition, in no event shall 

Customer permit a third party to access or use any Datacenter or Rack Space without prior notification to and consent 

of BalsamWest, which shall be in BalsamWest’s sole discretion. 

4.2 Application for Collocation. Upon receipt of a complete and accurate Site Exhibit signed by 

Customer, BalsamWest will review Customer’s Equipment requirements and assign the space and demarcation points 

to be occupied and used by Customer within the Datacenter, together with determining whether or not the necessary 

power is available for Customer’s proposed equipment.  All such assignments and determinations shall be at the sole 

discretion of BalsamWest. If approved, BalsamWest shall notify Customer of its approval of the Site Exhibit within 

fifteen (15) business days and execute the Site Exhibit and provide a copy of same to Customer.  BalsamWest shall 

provide the necessary assignments for space, power, and demarcation points if no additional work is required before 

Customer can use the designated Rack Space. BalsamWest shall give Customer written notice of the date on which 

the Datacenter and the Rack Space therein is available for installation of the Equipment (“Availability Date”). If 

Customer’s proposed Site Exhibit is not approved, BalsamWest shall notify Customer of such event and, upon 

Customer’s request, assist the Customer in discussing possible alternatives.  In the event that alternatives acceptable 

to Customer are available, Customer shall again provide a proposed Site Exhibit to BalsamWest and the same process 

provided in this Section 4.2 shall commence to reach a fully executed Site Exhibit for the Services being requested by 

Customer.  The Commencement Date for each Site Exhibit shall be the earlier of (i) the date that Customer commences 

installation of its equipment into the assigned space at the Datacenter or (ii) the fifth (5th) day after the Availability 

Date. 

4.3 Equipment Installation. Fifteen (15) business days prior to Customer’s planned original 

installation, upgrade or modification of Equipment, at the Datacenter, Customer will provide to BalsamWest a detailed 

engineering specification including, but not limited to, the following items: (i) notice of Customer’s desire to install, 
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upgrade or modify Equipment; (ii) Equipment design drawings; (iii) a requested installation schedule; (iv) any excess 

cable storage requirements; (v) identification of all Equipment involved; (vi) any necessary cable installation 

information (vii) any special installation requirements, (viii) the names and addresses of the contractors and 

subcontractors Customer desires to engage, and (ix) all other information reasonably required by BalsamWest 

(“Engineering & Installation Specs”). Within ten (10) days of receiving the Engineering & Installation Specs and all 

other information reasonably required by BalsamWest, BalsamWest will respond with its acceptance or reasonable 

objections to Customer’s installation, upgrade or modification proposal, provided that if the Rack Space or Datacenter 

is not ready for the original installation of Customer’s Equipment, that (among other things) will constitute a 

reasonable objection to Customer’s proposed installation start date. Customer will at its expense cause the Equipment 

to be delivered and installed, upgraded or modified in accordance with the Engineering & Installation Specs as 

modified and approved by BalsamWest. The Equipment and any subsequent modifications thereto shall comply with 

current industry standards, minimum NEBS Level 1 compliance, and any other reasonable requirements that 

BalsamWest may from time to time establish. At no time shall Customer’s entrance, access to the Datacenter, or 

delivery and installation of Equipment be allowed prior to all applicable payments being delivered to BalsamWest and 

final Engineering & Installation Specs approval by BalsamWest as set forth herein. 

4.4 Interconnections. Without the prior written consent of BalsamWest, Customer shall not establish 

interconnections between Customer’s collocated Equipment and the collocated facilities of other parties who are using 

a Datacenter (“Interconnection”). Customer shall not use any Interconnection facility to allow third parties collocated 

in any Datacenter to interconnect with each other at that Datacenter. 

4.5 Rights of Way and Permits. Customer shall provide at its expense all necessary rights-of-way, 

permits, equipment and BalsamWest-approved materials to construct, install, upgrade or modify each Interconnect 

facility and Equipment, including, but not limited to, cables and conduit. 

4.6 Payment of Costs. Customer will pay or cause to be paid all costs and charges: (i) for work done 

by or on behalf of Customer or requested by Customer to be performed at or about the Datacenter (such work subject 

to BalsamWest’s reasonable approval); (ii) for all materials furnished for or in connection with such work referenced 

in (i); (iii) for alterations or additions to the Datacenter arising from Customer’s use of same; and (iv) all other costs 

and expenses incurred by BalsamWest arising out of or related to work done by or for the benefit of Customer, 

including, without limitation, BalsamWest ‘s recurring and non-recurring fees arising from such work and for any 

Interconnections.  Customer shall pay for all amounts due hereunder or any Site Exhibit to BalsamWest within thirty 

(30) days of recent of an invoice for same, unless such other time period is provided for herein or in a Service Exhibit. 

5. MAINTENANCE 

5.1 Customer. Customer at its sole cost and expense will protect, maintain, and keep in good order the 

Rack Space and all Customer Equipment and in doing so will not damage any part of the Datacenter or any personal 

property or fixtures of BalsamWest, the owner or lessor of the Datacenter, or any other party.  Customer shall be liable 

for the prompt repair of any damage caused from its use of the Datacenter or Rack Space. Customer will not allow 

any debris or supplies to be left in or about the Rack Space or Datacenter. Customer shall provide all maintenance and 

repair of any Interconnection facilities on Customer’s side of the demarcation point. Any improvement, modification, 

addition to, relocation, or removal of an Interconnection facility by Customer at the Datacenter shall be subject to 

BalsamWest’s prior review and written approval as provided in Section 4.1. Customer shall be responsible for the 

proper maintenance, repair and operation of the Equipment, including without limitation, any maintenance or repair, 

which BalsamWest determines in its reasonable discretion, is necessary to eliminate any potentially unlawful, unsafe 

or undesirable condition. If Customer fails to rectify the condition to BalsamWest’s satisfaction within ten (10) days 

after receipt of written notification, or sooner if in the event of an emergency under the circumstances, BalsamWest 

may, at its option, terminate this Agreement or undertake or arrange for the required maintenance and/or repair.  If 

BalsamWest elects to perform such maintenance or repair, Customer shall reimburse BalsamWest on demand for all 

costs relating to such maintenance or repair, including the costs of all labor and materials related to same. 

5.2 BalsamWest Facility Maintenance. BalsamWest’s maintenance responsibility shall be limited to 

the demarcation point, power to be supplied to the Equipment, HVAC, fire suppression (if available), and the 

associated cross connect, if any, at that point. 



4 

PPAB 5733632v3 

BalsamWest Master Collocation Agreement 

6. ACCESS BY CUSTOMER 

6.1 Access. Customer acknowledges and agrees to comply with all of the access requirements in Exhibit 

C attached hereto, together with all requirements and limitations that BalsamWest is subject to in accordance with 

BalsamWest’s rights and the terms of its underlying Agreement for the applicable Datacenter (as such rights under 

the Underlying Agreement may be amended from time to time), and that Customer shall be responsible for providing 

any services or for such other obligations that may be required to be provided for use of the Datacenter or Rack Space 

therein pursuant to the Underlying Agreement, provided that BalsamWest makes Customer aware of same.  

6.2 Customer Contact. Customer is responsible for providing a contact number that is readily 

accessible twenty-four (24) hours a day, seven (7) days a week. Customer will provide access to its Rack Space and 

Equipment at all times to allow BalsamWest to react to emergencies, to maintain the building operating systems 

(where applicable and necessary), and to ensure compliance with OSHA, rules and regulations of the Datacenter, and 

any additional rules and regulations that may be imposed by BalsamWest related to safety (including, without 

limitation, fire suppression), health and the environment of the applicable Datacenter. BalsamWest will notify 

Customer in advance of any such emergency access, except in an emergency when prior notice is not practicable.  

Prior to taking any action to halt any activities of Customer which would disrupt or suspend Customer’s fiber optic 

network connectivity, BalsamWest will notify Customer and, except in emergency situations such as fire, BalsamWest 

shall give Customer at least fortyeight (48) hours to correct any unsafe condition.  

6.3 Security.  BalsamWest will be solely responsible for determining the appropriate level of security 

in each Datacenter. BalsamWest reserves the right to deny access to a Datacenter for any Customer employee, agent 

or contractor.  Customer may request in writing the grounds of such access denial.  BalsamWest will respond to such 

requests within one (1) business day upon receipt of such request. Employees, agents or contractors of Customer are 

required to meet the same security requirements and adhere to the same work rules that BalsamWest’s employees and 

contractors are required to follow, and such rules will be provided to Customer in writing. BalsamWest may use 

reasonable security measures to protect its equipment or equipment of third parties, including enclosing its equipment 

in its own cage or other separation, utilizing monitored card reader systems, digital security cameras, badges with 

computerized tracking systems, identification swipe cards, keyed access and/or logs, all as deemed appropriate by 

BalsamWest, in its sole discretion.  Customer will comply with BalsamWest’s security requirements. When required 

by BalsamWest, Customer employees, customers, or representatives will be issued passes or visitor identification 

cards which must be presented upon request before entry into the Datacenter and surrendered upon demand or upon 

termination of their employment from Customer or termination of the Collocation Rights Term, whichever is sooner. 

Such passes or other identification will be issued only to persons meeting all reasonable security criteria, including 

any imposed pursuant to the Underlying Agreement. 

6.4 Right to Terminate Individual’s Access.  BalsamWest reserves the right, in its sole discretion and 

for any lawful reason, to deny access to any Datacenter to any Customer employee, agent, or representative; provided 

that Customer may request in writing the grounds of such access denial and BalsamWest agrees to respond within five 

(5) business days of receipt of such request. Notwithstanding any other provision of this Agreement, BalsamWest will 

have the right to immediately terminate the right of access of any Customer personnel, agent or representative if 

BalsamWest determines, in its sole discretion, that Customer such individual has violated the terms of this Agreement.  

BalsamWest will promptly notify Customer of any such termination and allow Customer a reasonable opportunity to 

demonstrate that the individual’s access rights should be reinstated. Any termination of an individual’s access will 

remain in effect pending such demonstration and BalsamWest’s determination as to reinstatement. 

7. USE OF EQUIPMENT 

7.1 Power Use. Customer will not install in a Datacenter any Equipment that overloads any electrical 

circuits or associated hardware. 

7.2 Violations. Except as provided below, if BalsamWest determines that any part of the Equipment is 

installed and/or maintained in violation of the terms and conditions of this Agreement, then, upon receipt of notice 

from BalsamWest, Customer shall promptly (but in any event within five (5) days or receipt of such notice) repair or, 

if unable to be repaired, remove such Equipment.  Customer’s failure to take such action shall be a Customer Default 

without any additional notice or cure period required. 
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7.3 Safety. If BalsamWest determines that Customer’s or Customer’s employees, agents’, or 

representative’s actions, or their failure to fulfill an obligation of this Agreement or that Customer’s Equipment poses 

an imminent threat (i) to the safety of any persons or to the damage of any property, (ii) to the use of the Datacenter 

or communications networks using such Datacenter by any other parties, or (iii) to the physical integrity of the 

Datacenter or to any parties’ equipment located therein, then upon becoming aware of, or being provided notice by 

BalsamWest of, same, Customer will immediately take such actions as are necessary to cure such threat. Notice 

hereunder may be provided by phone to Customer’s contact under Section 6.2.  Customer’s failure to take immediate 

action to cure such threat will constitute a Default (as defined below) without any additional notice or cure period and, 

in addition to any other remedies provided in this Agreement, BalsamWest may perform such work and/or take such 

action that it deems necessary (including, without limitation, removal of Customer’s Equipment), without liability to 

Customer for damage to the Equipment or for any interruption of Customer’s business or services.  Within thirty (30) 

days from its receipt of BalsamWest’s invoice for the same, Customer will reimburse BalsamWest for all expenses 

incurred by BalsamWest and associated with any work or action performed by BalsamWest pursuant to this Section 

7.3. 

8. INSPECTIONS 

8.1 Right to Inspect. BalsamWest reserves the right to make periodic visual inspections of the Rack 

Space and any Equipment that is located within or physically attached to the Datacenter. Customer will have the right 

to have one or more of its employees or representatives present during the time of any such inspection. BalsamWest 

will give Customer reasonable advance notice of such inspections, except in those instances where BalsamWest 

determines that safety considerations justify the need for such an inspection without the delay of providing notice. 

The making of periodic inspections or the failure to do so will not impose upon BalsamWest any liability of any kind 

nor relieve Customer of any obligation or liability under this Agreement. 

9. OWNERSHIP 

9.1 Ownership Rights, Easements, and Equipment Removal. No use by Customer of the Rack Space 

or Datacenter will create or vest in Customer any easements or other ownership or property rights of any nature in the 

Datacenter or Rack Space or any of BalsamWest’s real or personal property. Customer will retain ownership of its 

Equipment, except upon transfer of title pursuant to Section 18.  Any Equipment that is attached to a rack or other 

facility that cannot be removed without damage or that will cause an interruption to BalsamWest operations or those 

of another customer of the Datacenter shall be forfeited and left by the Customer, and ownership of such Equipment 

will be transferred to BalsamWest or the Datacenter owner. 

10. LIENS AND ENCUMBRANCES. Customer will not create and will not permit, and will promptly discharge, 

any lien or encumbrance, including, without limitation, tax liens, mechanics’ liens, or other liens or encumbrances, 

caused or suffered by Customer or arising from any work performed by or on behalf of Customer and placed upon the 

Datacenter or any equipment or property in or about the Datacenter owned by a party other than Customer. 

11. SUBORDINATION. The Collocation Rights are subject and subordinate to those terms and conditions and 

all restrictions, covenants and encumbrances to which BalsamWest, its successors or assigns, may be subject pursuant 

to the Underlying Agreement, as same may be modified from time to time.  In addition, Customer’s rights under this 

Agreement will be subordinate to any mortgages, deeds of trust, or any other encumbrance of record upon the real or 

personal property of BalsamWest or owner of the Datacenter (if not the same). 

12. RELOCATION. Upon ninety (90) days prior written notice or such lesser notice as may be reasonable in an 

emergency, BalsamWest may require Customer to relocate the Equipment; provided, however, the site of relocation 

shall afford comparable environmental conditions for the Equipment and comparable accessibility to the Equipment. 

Customer shall not be required to pay for the cost of improving the Datacenter space to which the Equipment may be 

relocated or for access charges related to entering the Datacenter space to affect the move. Customer shall be 

responsible for all costs associated with the relocation of Customer’s Equipment if the relocation is required (i) by the 

building or property owner, lessor or management of the building in which the Datacenter is located, (ii) due to  

structural damage to the Datacenter, (iii) due to power or HVAC requirements being requested by Customer that 

exceed Customer’s original allocation, or (iv) due to expansion of Customer’s Service requirements. 
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13. NO RESTRICTIONS. Provided its actions do not conflict with the Collocation Rights and any Additional 

Services granted to Customer under this Agreement and each Site Exhibit, BalsamWest will have the right to maintain 

and operate its equipment and its facilities in such a manner as will best enable it to fulfill its own service requirements 

and those of its other tenants and customers. 

14. INSURANCE 

14.1 Policy. Customer, at its own expense, will obtain and maintain in full force and effect without 

interruption for the Term of this Agreement and any Collocation Rights Term, the following minimum levels of 

insurance: 

14.1.1 Worker’s Compensation insurance covering the liability of Customer and its employees, 

agents and representatives under the applicable worker’s compensation or occupational disease laws of the state in 

which the Datacenter is located or the federal government for claims for personal injuries and death resulting therefrom 

to Customer’s and its agents’ and representatives’ employees. Customer and its agents and representatives accessing 

a Datacenter will also obtain a minimum of $1,000,000.00 of Employers’ Liability insurance. 

14.1.2 Commercial General Liability insurance covering the liability (including liability assumed 

contractually, whether incidental or not) of Customer and its employees, agents and representatives who may be 

engaged in work or activities on or in the Datacenter (“Work”), for claims for personal injuries (including death) and 

property damage resulting therefrom arising out of Work to be performed by Customer, its employees, agents or 

representatives, in an amount not less than $1,000,000.00 combined single limit for any one occurrence. BalsamWest 

and its affiliates, as well as its and their directors, officers, and employees, will be named as additional insureds on 

such Commercial General Liability policy.  Customer’s or its agents’ or representatives’ (as applicable) insurance 

coverage will be primary insurance with respect to the activities and obligations related to or in connection with this 

Agreement. Any insurance or self-insurance maintained by BalsamWest will be excess of Customer’s and/or its 

agents’ or representatives’ (as applicable) insurance and will not contribute with it, regardless of any deductible or 

self-insured amounts maintained by Customer. 

14.1.3 Automobile Liability insurance covering the liability (including liability assumed 

contractually, whether incidental or not) of Customer, its employees, agents and representatives who may be engaged 

in Work, for claims for personal injuries and death resulting therefrom and for property belonging to other than 

Customer caused by highway licensed vehicles of or used by Customer or its employees, agents or representatives in 

an amount not less than: $1,000,000.00 combined single limit; Automobile Liability insurance will provide coverage 

for owned, hired or non-owned automobile or other automotive equipment and BalsamWest will be named as an 

additional insured on such policy. 

14.2 Subcontractors. Customer, in its agreements with any agents or representatives (including any 

subcontractors), will require such other persons or entities to obtain insurance meeting the minimum limits and 

incorporating the contractual requirements that are prescribed by this Section 14. 

14.3 Subrogation. Customer and its agents and representatives will require their insurers to waive and 

relinquish any right of subrogation against BalsamWest and its affiliates, and its and their agents, representatives and 

employees, they might possess for any policy of insurance provided under this Section 14 or under any state or federal 

Worker’s Compensation, or Employer’s Liability Act. 

14.4 Changes. Customer shall require that the insurance company(ies) carrying those policies required 

hereunder will notify BalsamWest thirty (30) days prior to the effective date of any cancellation or material change in 

any of the required policies. 

14.5 Rating. Insurance required hereunder will be placed with insurers with a Best’s rating of no less 

than A or equivalent. 

14.6 Coverage for Special Cases. When warranted by the nature of the Work, the insurance 

requirements to be furnished by Customer and/or its agents and representatives under this Section 14 will include 
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coverage for claims arising from, (i) blasting or explosion, (ii) collapse or structural injury to buildings or structures 

and, (iii) injury to, or destruction of, wires, conduits, pipes, and other such apparatus. 

14.7 Umbrella. Customer will obtain and maintain during the Collocation Rights Term Umbrella 

Liability Insurance with a combined single limit for bodily injury and/or personal injury (including death) and property 

damage of $5 million each occurrence, excess of the Commercial General Liability or Automobile Liability insurance 

coverages. 

14.8 Certificates of Insurance. Customer will submit to BalsamWest certificates of the insurance 

required herein upon Customer signing a Site Exhibit for Collocation Rights to a Datacenter, and at such other times 

as BalsamWest may request same.  Each such certificate shall reflect that such policies have been endorsed as required 

by this Section 14. Such certificates will be sent to BalsamWest at the address for receipt of notices indicated herein 

or to such other address as BalsamWest may provide to Customer by prior written notice. 

14.9 Effect. The provisions herein requiring Customer to carry insurance shall not be construed as 

waiving, restricting, or limiting any liability imposed upon Customer under this Agreement, whether or not the same 

is covered by insurance. It is the intent of the Parties, however, that to the extent there is in force insurance coverage 

available to cover the legal and contractually assumed liability of the Customer, any payments due as a result of such 

liability shall be made first from the proceeds of such policies to the extent of the coverage limits. 

14.10 Customer’s Property. BalsamWest and its affiliates, and each of their agents, representatives and 

employees, will be held harmless by Customer and its agents and representatives for any loss or damage to equipment 

or other property of Customer and its affiliates and each of their agents and representatives, that may be brought onto, 

used, or stored at any Datacenter, as such is done at the equipment owner’s sole risk.  Customer may, at its own 

expense, carry insurance which provides the necessary protection against loss or damage. Any such insurance will 

waive subrogation against BalsamWest and its affiliates, and each of their agents, representatives and employees. 

15. LIABILITY LIMITATIONS 

15.1 General Limitation of Liability. BALSAMWEST WILL NOT BE LIABLE TO CUSTOMER, 

AND CUSTOMER HEREBY RELEASES AND WAIVES ALL CLAIMS AGAINST BALSAMWEST FOR 

ANY INJURY OR DAMAGE TO CUSTOMER OR ITS CUSTOMERS ARISING FROM INTERRUPTION 

OF SERVICE OR POWER TO THE DATACENTER OR ANY EQUIPMENT THEREIN. EXCEPT AS 

PROVIDED IN SECTION 15.4, NEITHER PARTY WILL BE LIABLE TO THE OTHER PARTY FOR ANY 

SPECIAL, INCIDENTAL, INDIRECT, EXEMPLARY, PUNITIVE OR CONSEQUENTIAL DAMAGES, 

WHETHER FORESEEABLE OR NOT, ARISING OUT OF, OR IN CONNECTION WITH THIS 

AGREEMENT, INCLUDING, WITHOUT LIMITATION, SUCH PARTY’S FAILURE TO PERFORM OR 

BREACH OF ITS OBLIGATIONS OR A BREACH OF ITS REPRESENTATIONS OR COVENANTS 

HEREUNDER, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS OR REVENUE, COST OF 

REPLACEMENT SERVICES (ARISING OUT OF TRANSMISSION INTERRUPTIONS OR PROBLEMS, 

INTERRUPTION OR DEGRADATION OF SERVICE OR OTHERWISE), OR CLAIMS OF A PARTY’S 

CUSTOMERS. ALL CLAIMS FOR SUCH SPECIAL, INCIDENTAL, INDIRECT, EXEMPLARY, 

PUNITIVE OR CONSEQUENTIAL DAMAGES ARE HEREBY SPECIFICALLY WAIVED. 

15.2 BalsamWest Liability Cap. In no event will BalsamWest’s total liability arising out of or in 

connection with this Agreement, including, without limitation, any Site Exhibit, exceed the amounts received by 

BalsamWest from Customer under this Agreement.  In the event any claim relates to a specific Datacenter, in no event 

will BalsamWest’s total liability exceed the amounts received by BalsamWest from Customer under the specific Site 

Exhibit related to such Datacenter. 

15.3 Third Party Collocators. Customer expressly acknowledges that BalsamWest intends to allow 

other individuals or entities to install equipment at the same Datacenters in which Customer will be granted 

Collocation Rights. Customer expressly agrees that BalsamWest will not be liable for any damages, costs or losses 

incurred by Customer and caused by the acts or omissions of such other individuals’ or entities. 
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15.4 Indemnification. Customer agrees to indemnify, defend, and hold harmless BalsamWest and its 

affiliates and each of their officers, employees, contractors, invitees, tenants, licensees, servants, and agents from and 

against any and all demands, claims, causes of action, fines, penalties , damages (including consequential damages), 

losses, liabilities, judgments, and expenses (including, without limitation, attorneys’ fees and court costs) (collectively, 

“Claims”) incurred in connection with or arising from or out of the delivery, installation, presence, use or removal of 

Customer’s Equipment on or about any Datacenter, as well as any event or action caused by any negligent act or 

omission or any reckless or intentionally wrongful conduct of or by Customer or it employees, customers, agents, 

representatives or contractors in connection with performance of or compliance with the duties required under this 

Agreement. 

15.5 Defense of Claim. If any action or proceeding is brought against BalsamWest or its affiliates, or its 

or their employees, contractors or agents, by reason of any Claim, then Customer will, on notice from BalsamWest, 

defend such Claim at Customer’s expense with counsel reasonably satisfactory to BalsamWest. BalsamWest or any 

other indemnified party may participate in the defense of the Claim at its own expense. If Customer assumes the 

defense of such Claim, Customer shall not admit fault or liability on behalf of BalsamWest and Customer shall protect  

the assets of BalsamWest from levy, lien or seizure, unless BalsamWest agrees otherwise in writing.  Customer’s 

obligations under this Section 15 shall survive the expiration or termination of this Agreement. 

16. WARRANTIES.  The installation of Equipment at a Datacenter by Customer will be conclusive evidence 

that Customer accepts the Datacenter “as is,” and that the Datacenter is suitable for the use intended by Customer and 

in satisfactory condition at the time the Equipment was installed.  Except as may be expressly provided in this 

Agreement or any Site Exhibit, BalsamWest makes no warranty to Customer or any other person or entity, whether 

express, implied or statutory, as to a Datacenter or any Rack Space or the installation, quality, description, 

merchantability, completeness or fitness for any purpose of a Datacenter or Rack Space or any of the Services provided 

hereunder or described herein, or as to any other matter, all of which warranties are hereby excluded and disclaimed. 

17. DEFAULT 

17.1 Procedures. The following shall constitute a default (“Default”): (a) Customer fails to pay any 

amount due under this Agreement, including, without limitation, any Site Exhibit, within five (5) days after such 

amount becomes due, or (b) after receipt of written notice of a breach of this Agreement, including, without limitation, 

any Site Exhibit, a Party fails to cure the breach within thirty (30) days, or, if such breach is not capable of cure within 

such thirty (30) day period, the breaching Party fails to commence the cure within such thirty (30) day period and 

thereafter fails to diligently pursue completion of such cure during and after such thirty (30) day period for such 

reasonable period of time as the cure might require, but in any event no later than sixty (60) days after the initial 

receipt of the default notice. In addition to any other right or remedy available at law or in equity with respect to a 

Default, the non-breaching Party (i) will have no obligation to perform and will not be liable for any refusal to perform 

its obligations under this Agreement until the breaching Party cures such Default and (ii) may, by providing notice to 

the Party in Default, terminate this Agreement, including each Site Exhibit then in effect, under Section 18 below, 

without liability to the Party in Default. 

17.2 Material Breach. A material breach includes, without limitation: (i) the making by a Party of a 

general assignment for the benefit of its creditors; (ii) the filing of a voluntary petition in bankruptcy or the filing of a 

petition in bankruptcy or other insolvency protection against a Party that is not dismissed within ninety (90) days 

thereafter; or (iii) the filing by a Party of any petition or answer seeking, consenting to, or acquisition in reorganization, 

arrangement, adjustment, composition, liquidation, dissolution or similar relief. Any event of material breach by a 

Party may be waived in writing at the option of the non-breaching Party.  In the event of a material breach, the non-

breaching Party shall have such rights and remedies available at law or in equity, together with the right to terminate 

this Agreement, including, without limitation, each Service Order then in effect, by providing written notice to the 

breaching Party.  The rights and obligations of the Parties under this Section 17 shall survive the expiration or 

termination of this Agreement. 

18. TERM & TERMINATION OF AGREEMENT 

18.1 Term. The term of this Agreement (“Term of this Agreement”) will commence upon the execution 

of this Agreement and will continue in effect until the termination of this Agreement as may be provided for herein. 
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18.2 Termination. This Agreement will terminate upon the earlier of (i) a Party terminating this 

Agreement for any or no reason by providing thirty (30) days’ written notice to the other Party; (ii) a Party’s 

termination of this Agreement pursuant to Section 17, or (iii) BalsamWest’s decision to terminate this Agreement 

upon the termination by BalsamWest of any other collocation agreement between the Parties in response to a default 

by Customer under the terms of such other collocation agreement. 

18.3 Effects of Termination. 

18.3.1 Except as provided in Section 18.3.2, Customer will, at Customer’s expense, remove its 

Equipment from all Datacenters within fifteen (15) days after termination of this Agreement or termination or 

expiration of any Collocation Rights Term. Customer will surrender the Rack Space in good condition, reasonable 

wear and tear excepted. If Customer fails to remove its Equipment within such time, BalsamWest may remove and 

store such items at Customer’s expense, before disposing of same in accordance with Section 18.3.2 below. 

18.3.2 If this Agreement is terminated by BalsamWest pursuant to Section 18.2(i) above, any Site 

Exhibit then in effect shall remain in effect until the expiration or termination of such Site Exhibit.  If this Agreement 

is terminated by BalsamWest pursuant to Section 18.2(ii) or (iii) above, then BalsamWest may, without notice or 

demand and in addition to any other right or remedy available at law or equity, including without limitation those 

available in Section 18.3.l, remove all of Customer’s Equipment and store the same at Customer’s expense. Customer 

hereby waives any damages caused by and claims related to such removal. Any items so removed will be returned to 

Customer upon payment in full of all removal and storage costs and any other amount due hereunder. If Customer has 

not paid the amounts due within thirty (30) days following such removal, then BalsamWest may exercise all rights of 

ownership over such Equipment without limitation to Customer, including, without limitation, the sale or other 

disposal of same.  The remedies provided for in this Section 18 shall survive the expiration or termination of this 

Agreement.  

18.3.3 Upon expiration or termination of this Agreement, neither Party shall have any rights or 

obligations to the other, except for those that expressly survive and Customer shall remain liable for payment of all 

accrued charges and for the completion of performance of any other obligations accrued through the date of expiration 

or termination.  Additionally, Customer shall promptly upon termination (without notice or demand from 

BalsamWest), and except as may be necessary for its removal of its Equipment within the time period allowed, return 

any access device to any Datacenter. 

18.4 Compliance. This Agreement and the Collocation Rights provided hereunder are made available 

subject to and in accordance with (i) any statutory and/or regulatory requirements in effect at the execution of this 

Agreement or that subsequently become effective; (ii) any handbook issued by BalsamWest to the extent that it 

imposes requirements on collocation and interconnecting, provided that the provisions of this Agreement will control 

if there is any conflict. Customer will strictly observe and abide by each of the foregoing requirements. 

18.5 Independent Parties. The Parties are independent contractors and nothing herein, including the 

presence of a BalsamWest or Customer employee or representative (as an inspector or otherwise) while an employee 

or representative of the other Party is performing work pursuant to this Agreement, will make a Party an agent, partner 

or joint venture of the other Party, make a Party liable for the actions of the other Party (except as may be provided 

for herein) or relieve a Party of its obligations under this Agreement. 

18.6 Notice. Unless otherwise provided in this Agreement, all notices, requests, demands and other 

communications in connection with this Agreement must be in writing and will be delivered by hand delivery, certified 

mail return receipt requested or any other delivery system which is capable of providing proof of delivery (e.g. 

overnight courier). Any notice sent by Certified Mail will be effective on the day after the date of mailing. All other 

notices will be effective upon delivery. All notices will be addressed to the Parties as specified on the first page of this 

Agreement (or at such other addresses as will be given in writing by the Parties to one another). 

18.7 Assignment and Sublicensing. BalsamWest may freely assign this Agreement upon written notice 

to Customer. Customer will not sell, assign, pledge, encumber or otherwise transfer, by operation of law or otherwise, 

all or any part of Customer’s rights or obligations under this Agreement, nor will Customer sublease, license, or 

otherwise grant any right of occupancy in any of the facilities, without BalsamWest’s prior consent, which may be 
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denied in its sole discretion; provided, however, that Customer shall have the right, without BalsamWest’s consent 

but with prior written notice, to assign this Agreement to any company or person controlling, controlled by, or under 

common control with Customer any other entity into which Customer may be merged or consolidated or which 

purchases all or substantially all of the stock or assets of Customer. Additionally, Customer shall not permit any other 

person or entity to occupy or use any other space and Services or any portion thereof without first obtaining 

BalsamWest’s prior written consent, which consent may be withheld in BalsamWest’s sole discretion unless it be 

agreed upon and defined in a Site Exhibit or such other writing. Customer will notify BalsamWest sixty (60) days 

prior to the effective date of any proposed assignment not requiring BalsamWest’s consent of its intention to assign 

this Agreement. Any actions in violation of this Section 18.7 will be void and will constitute an automatic and 

immediate Default of this Agreement, without notice or cure. 

19. CONFIDENTIALITY 

19.1 Confidential Information. As used herein, a Party’s “Confidential Information” means all 

information or data (in oral, written, electronic or other form) owned or controlled by such Party and not (i) generally 

available to the public for reason other than an unauthorized disclosure by the other Party, (ii) independently acquired 

or developed by the other Party without violating this provision, or (iii) available from a third party authorized to 

disclose such information to the other Party. 

19.2 Disclosure of Confidential Information. Except as expressly required or permitted hereunder or 

as required by law (and then only to the extent required), neither Party will directly or indirectly use or disclose to any 

other person without the other Party’s consent any Confidential Information or trade secret of the other Party. Each 

Party may seek equitable relief (as well as money damages) to protect its interests under this Section 23. This provision 

will survive the expiration or earlier termination of this Agreement.  The Parties’ rights and obligations under this 

Section 19 shall survive the expiration or termination of this Agreement. 

19.3 Taxes, Franchises & Permit Fees. Customer will pay, together with all interest and penalties, all 

taxes and other governmental impositions and charges of every kind, including without limitation, all sales, use, value-

added, surcharges, excise, franchise, property, gross receipts, license, privilege or other similar taxes (other than 

general income tax) arising by virtue of Customer’s ownership or use of Customer’s Equipment, whether charged to 

or against Customer or BalsamWest. 

20. MISCELLANEOUS 

20.1 Amendment. This Agreement may not be amended or modified except in writing signed by both 

Parties. 

20.2 Governing Law. This Agreement will be governed by, construed and enforced in accordance with 

the laws of the State of North Carolina without regard to its principles of choice of law or conflicts of law. All legal 

proceedings involving this Agreement or otherwise relating to the transactions described herein shall be brought in 

Jackson County, North Carolina, except if the physical colocation being leased be located on Tribal lands and will be 

subject to Federal and Local regulations. 

20.3 Severability. If any provision of this Agreement is found to be illegal or otherwise invalid, then the 

validity of the remaining provisions will not be impaired. Customer and BalsamWest will attempt to replace any 

invalid provision with a valid provision having substantially the same commercial effect as the invalid provision, and 

such valid provision will be deemed effective retroactively to the date hereof. 

20.4 Interpretation. If this Agreement requires judicial interpretation, then BalsamWest and Customer 

stipulate that the court should not construe the terms of this Agreement more strictly against the Party preparing this 

Agreement, it being acknowledged that both BalsamWest and Customer have sought and received advice of counsel 

to the extent that each deems necessary for full understanding of all the consequences of these terms and conditions. 
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20.5 Counterparts. This Agreement may be executed in any number of counterparts, each of which 

when so executed and delivered will be taken to be an original, and such counterparts will together constitute one and 

the same document. 

20.6 Facsimile or Electronic Delivery. This Agreement may be delivered by digital communication 

(including electronic mail), and after attachment of such transmitted signature page, each such copy shall be 

considered an original executed copy of this Agreement and will have the same effect and evidentiary value as copies 

delivered with the original signatures. Any Party delivering this Agreement by digital communication will deliver to 

the other Party, as soon as practicable after such delivery, an original executed counterpart signature page of this 

Agreement. 

20.7 Acceptable Use. All Service Level Agreements contained in this Agreement, if any, are subject to 

BalsamWest’s Acceptable Use Policy, Network Use Disclosures, and Service Use Policies as defined on its website 

at http://www.balsamwest.net 

20.8 Force Majeure. BalsamWest shall not be responsible for any delays or failure to perform 

attributable in whole or part to any cause beyond its reasonable control, including but not limited to any Acts of God, 

fire flood, epidemic, pandemic, adverse weather conditions, government actions or orders, war, civil disturbance, 

insurrection, sabotage, labor shortage or disputes, failure or delay in delivery by BalsamWest’s suppliers, significant 

transportation difficulties or interference by third party, shortage of energy, raw materials, or equipment, or 

Customer’s fault or negligence.   

20.9 Venture. Any action in the fulfillment of this Agreement or provision of services hereunder will 

not create a partnership or joint venture between Customer and BalsamWest unless specified in an addendum to this 

agreement or separate contract specifically referring to the service or venture of which Parties intend to participate. 

No amendment or modification of this Agreement shall be effective or binding unless in writing by an authorized 

representative of the Parties, and no representation, promise, inducement or statement of intention has been made by 

either party which is not embodied herein. 

20.10 Agents/Representatives/Subcontractor/Contractor.  As used herein, the terms “agent”, 

“representative”, “subcontractor”, and “contractor” may be used interchangeably and each such reference shall include 

the others.  BalsamWest may authorize third party representatives to perform certain of its obligations hereunder. 

20.11 Survive.  Notwithstanding any provisions of this Agreement to the contrary, no termination or 

expiration of this Agreement shall affect the rights or obligations of either party (a) with respect to any then existing 

defaults or the obligation to make any payment under this Agreement accruing prior to the date of termination or 

expiration; (b) pursuant to Sections 15, 17, 18, and 19, which shall survive the expiration or termination of this 

Agreement; or (c) pursuant to any other Sections or provisions of this Agreement which by their terms or context 

survive the expiration or termination of this Agreement. 
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EXHIBIT A 

SITE EXHIBIT 

This Site Exhibit is attached to and made a part of the Collocation Agreement between BalsamWest and the Customer 

identified below, and collocation in the Datacenter is subject to all terms and conditions of the Collocation Agreement. 

I. DATACENTER ADDRESS: _____________________________ 

II. COLLOCATION TERM: ___________months or years 

III. COMMENCEMENT DATE: _______________, _____, 20__ 

IV. INITIAL EQUIPMENT: 

Equipment Model Manufacturer Quantity Type 

    

 

V. SPACE FOOTPRINT: 

VI. POWER REQUIREMENTS: (If other than those provided as Basic Services) 

VII. ENVIRONMENTAL REQUIREMENTS: (If other than those provided as Basic Services) 

Rack Space One-Time Setup Fee 
Initial Monthly Rate 

Per Rack 
Initial Monthly Fee 

    

 

Use Colo Application Order Form for detailed specifications for Rack, Equipment and power? (Y/N) _______ 

(“Customer “) 

Name: ____________________ 

Address: __________________ 

Phone: ____________________ 

Fax: ______________________ 

Email: ____________________ 

Signature: _________________ 

By:_____________________________ 
BALSAMWEST REPRESENTATIVE 

Print Name: ____________________________ 

Title: _________________________________ 
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Exhibit B 

ADDITIONAL SERVICES 

At Customer's request and expense, BalsamWest can provide the following: 

Ancillary Services  

• In-Cabinet Cable management hardware 

• provide connectivity for ethernet transport, internet, or alarming 

• cross-connects to other racks in the colocation facility 

• additional hardware to provide alarming for cabinet environmental and/or rack access 

• alternative cabinet door locking (remote network, HID card access, & biometric) 

 

 

Network Storage 

• Network address hard drive space / Off-site or fully redundant backup or file replication. 

 

Field Service Labor 

• Base rate: $100 per hour (Monday-Friday, 8:00 am to 5:00 pm) 

• Overtime rate: $125 per hour (Monday-Friday, before 8:00 am and after 5:00 pm) 

• Premium rate: $ 175 per hour (Weekends and Holidays) 

 

 
* All fees and charges listed above may be subject to increases as described in Sections 2.1 and 3.2 of the General 
Terms and Conditions of this Agreement 

 

Customer shall be allowed two (2) hour per month of escorted access or assistance by BalsamWest’ s technicians (or 
combination thereof) during normal business hours without charge (monthly unused hours cannot be carried over to 

subsequent months). After the first two hour of free access/assistance, additional hourly ..charges apply in half hour 
increments. 

 

II. Two-hour minimum applies to overtime and premium time. 

 

24 Hour BalsamWest contact: 828-399-2900 
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EXHIBIT C 

BALSAMWEST TERMS AND CONDITIONS AND RATES FOR  

ACCESS ESCORT AND TECHNICAL SERVICES 

ACCESS TERMS AND CONDITIONS:  A BalsamWest escort will at all times accompany Customer and/or 

Customer Equipment suppliers while at a Datacenter except where card access or other keyless entry is available and 

provided to Customer for unescorted access.  Subject to the notice and additional terms and conditions provided for 

herein, Customer and its Equipment suppliers will be permitted escorted access seven (7) days per week, twenty-four 

(24) hours per day to the designated demarcation point at the Datacenter for the purpose of maintaining Customer 

Equipment and any Interconnection facilities therein, except when there is severe weather or a network emergency 

making such access impracticable.  Except in the event of an emergency, escorted access at a Datacenter is available 

provided that BalsamWest receives no less than forty-eight (48) hours’ notice and the access is during business hours 

(Monday through Friday, 8am-5pm local time).  Seventy-two (72) hours’ notice is required to be provided by 

Customer if access is required to install Equipment that is not associated with emergency maintenance or preventative 

maintenance or will occur during after-hours or weekends.In the event that emergency access is requested, 

BalsamWest will attempt to provide access as quickly as possible, but does not guarantee access less than four (4) 

hours from receiving the emergency request as BalsamWest’s response time to the Datacenter depends on the location 

and availability of the technician dispatched.  If Customer requests the assistance of BalsamWest personnel or a 

BalsamWest escort with less notice than the required forty-eight (48) or seventy-two (72) hour notice outlined above, 

Customer shall be charged an expedite fee equal to two (2) additional hours at the appropriate BalsamWest labor rate.  

If access is requested at a time other than during the business hours provided above, the fee for access shall be at rates 

provided below, which rates may change from time to time but only after notice of any change is provided to Customer.  

To be provided unescorted access, where it is available, Customer shall complete an application and BalsamWest must 

approve the application, in its sole discretion.   

In the event of an emergency, Customer shall notify BalsamWest at the time Customer dispatches a technician to the 

Datacenter.  

For all types of access to a Datacenter requested by Customer, notice shall be to BalsamWest’s NOC via 

telephone: 828-339-2900. Customer shall request an escort ticket which will initiate the dispatch. 

Customer will be required to maintain an access control list of persons with the right to enter on its behalf.  Any vendor 

supplying services to Customer shall be required to enter into a vendor access agreement with BalsamWest.  

Customer’s control list of personnel that Customer would like to have access to a Datacenter will be recorded on 

BalsamWest’s Access Control Form and retained by BalsamWest.  Customers are recommended to update its control 

list no less than annually, and are required to whenever an employee on the list is terminated, a vendor relationship is 

terminated, or a Datacenter Access Application is submitted. BalsamWest will not be liable for denying access at any 

time to any person or party that is not listed on Customer’s access control list.  Before entry into any Datacenter where 

unescorted access is allowed, Customer must notify BalsamWest’s NOC when Customer’s authorized personnel are 

entering and leaving the Datacenter, without exception.  BalsamWest reserves the right to deny access at any time as 

it deems necessary for the security of a Datacenter, its network and employees, and other customer’s assets, or in the 

event that Customer is in breach of this Agreement. 

ACCESS ESCORT FEE: This fee is for BALSAMWEST personnel to accompany Customer personnel at all times 

while Customer is inside a BALSAMWEST Datacenter. BALSAMWEST escort personnel do not provide technical 

assistance. 

TECHNICAL SERVICES FEE: This fee is for BALSAMWEST technical personnel when requested by Customer 

and agreed to by BALSAMWEST, to perform maintenance, repairs, or provide technical assistance on Customer  

Equipment or circuits. This includes installation, turn-up, testing, adding or removing plug-ins, or adding or removing 

jumpers. Assistance in individual circuit tests is also included. No charges will apply for BALSAMWEST assistance 

in testing a circuit purchased from the BALSAMWEST during initial turn-up and installation.  After this period, 

charges may apply if the issue is isolated outside of BALSAMWEST’s network. 
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MINIMUM OF 2 HOURS BILLED FOR BASE AND OVERTIME RATES AND 3 HOURS CALL OUT FOR 

PREMIUM TIME WILL APPLY 

BALSAMWEST will use the local time zone for all work-performed and access for the physical location involved. 

BALSAMWEST’s observes the following holidays: 

• Christmas Eve 

• New Year’s Day 

• Memorial Day 

• Independence Day 

• Christmas Day 

• Labor Day 

• Thanksgiving Day 

 

Billing Increments & Minimums: BALSAMWEST bills in quarter hour increments. 

• Base rate: $100 per hour (Monday-Friday, 8:00 am to 5:00 pm) 

• Overtime rate: $125 per hour (Monday-Friday, before 8:00 am and after 5:00 pm) 

• Premium rate: $ 175 per hour (Weekends and Holidays) 
 
 

Access Cards/Entry Keys: 

Colocation includes one card for sites where non-escorted access is available.  Additional cards are available for a 
one-time fee. 
 
Each new card/key issued to Customer is $45.00 
Replacement card/key for lost or damaged card/key is $75.00 
 

IN THE EVENT AN ACCESS CARD OR ENTRY KEY OR OTHER DEVICE ISSUED TO CUSTOMER IS 
LOST OR STOLEN, CUSTOMER SHALL REMAIN RESPONSIBLE FOR THE UNAUTHORIZED USE OF 
SUCH CARD, KEY OR DEVICE, AND ANY DAMAGES ARISING FROM SUCH UNAUTHORIZED USE. 

 

*Standard pricing and terms are subject to change by BalsamWest at any time without notice. 

 

24 Hour BalsamWest contact: 828-339-2900
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	1. COLLOCATION RIGHTS
	1.1 Customer Rights. BalsamWest hereby grants to Customer a nonexclusive right to install, operate and maintain (collectively, the “Collocation Rights”) certain communications racking and equipment of Customer (collectively, the “Equipment”) in the Da...
	1.2 Collocation Rights Term. The term of the Collocation Rights for each Datacenter is set out on the corresponding Site Exhibit (“Collocation Rights Term”). The Collocation Rights Term for a particular Rack Space will commence on the Commencement Dat...

	2. CUSTOMER FEES
	2.1 Monthly Fee. In consideration of the Collocation Rights and Services provided to Customer under this Agreement for each Datacenter, Customer will pay BalsamWest the monthly fee set forth on the applicable Site Exhibit (the “Monthly Fee”). Future S...
	2.2 Set-Up Fee. Customer will pay BalsamWest a one-time, nonrefundable “Set-Up Fee” in the amount set forth on the applicable Site Exhibit for BalsamWest’s preparation of the Rack Space. Such fee will be based on Customer’s requirements for preparatio...
	2.3 Additional Fees.  If Customer chooses to receive Additional Services (as defined below), then Customer will pay BalsamWest the increased Monthly Fee based on such Additional Services, or, in the event that such Additional Services are one-time ser...

	3. BALSAMWEST SERVICES
	3.1 Basic Services. During the Collocation Rights Term, BalsamWest will provide Customer the Basic Services listed under Summary of Services on page “2” of this Agreement (“Basic Services “). Any item requested in excess of the Basic Services (e.g. ex...
	3.2 Additional Services. Customer may request in writing installation services, additional AC power or DC power, additional back-up power, technical assistance related to installation of Customer’s Equipment, additional Rack Space, assistance in estab...

	4. INSTALLATION & INTERCONNECTION
	4.1 Prior Approval. Notwithstanding anything herein to the contrary, without the prior written approval of BalsamWest, not to be unreasonably withheld (which approval process shall require in each instance that Customer provide plans and details of an...
	4.2 Application for Collocation. Upon receipt of a complete and accurate Site Exhibit signed by Customer, BalsamWest will review Customer’s Equipment requirements and assign the space and demarcation points to be occupied and used by Customer within t...
	4.3 Equipment Installation. Fifteen (15) business days prior to Customer’s planned original installation, upgrade or modification of Equipment, at the Datacenter, Customer will provide to BalsamWest a detailed engineering specification including, but ...
	4.4 Interconnections. Without the prior written consent of BalsamWest, Customer shall not establish interconnections between Customer’s collocated Equipment and the collocated facilities of other parties who are using a Datacenter (“Interconnection”)....
	4.5 Rights of Way and Permits. Customer shall provide at its expense all necessary rights-of-way, permits, equipment and BalsamWest-approved materials to construct, install, upgrade or modify each Interconnect facility and Equipment, including, but no...
	4.6 Payment of Costs. Customer will pay or cause to be paid all costs and charges: (i) for work done by or on behalf of Customer or requested by Customer to be performed at or about the Datacenter (such work subject to BalsamWest’s reasonable approval...

	5. MAINTENANCE
	5.1 Customer. Customer at its sole cost and expense will protect, maintain, and keep in good order the Rack Space and all Customer Equipment and in doing so will not damage any part of the Datacenter or any personal property or fixtures of BalsamWest,...
	5.2 BalsamWest Facility Maintenance. BalsamWest’s maintenance responsibility shall be limited to the demarcation point, power to be supplied to the Equipment, HVAC, fire suppression (if available), and the associated cross connect, if any, at that point.

	6. ACCESS BY CUSTOMER
	6.1 Access. Customer acknowledges and agrees to comply with all of the access requirements in Exhibit C attached hereto, together with all requirements and limitations that BalsamWest is subject to in accordance with BalsamWest’s rights and the terms ...
	6.2 Customer Contact. Customer is responsible for providing a contact number that is readily accessible twenty-four (24) hours a day, seven (7) days a week. Customer will provide access to its Rack Space and Equipment at all times to allow BalsamWest ...
	6.3 Security.  BalsamWest will be solely responsible for determining the appropriate level of security in each Datacenter. BalsamWest reserves the right to deny access to a Datacenter for any Customer employee, agent or contractor.  Customer may reque...
	6.4 Right to Terminate Individual’s Access.  BalsamWest reserves the right, in its sole discretion and for any lawful reason, to deny access to any Datacenter to any Customer employee, agent, or representative; provided that Customer may request in wr...

	7. USE OF EQUIPMENT
	7.1 Power Use. Customer will not install in a Datacenter any Equipment that overloads any electrical circuits or associated hardware.
	7.2 Violations. Except as provided below, if BalsamWest determines that any part of the Equipment is installed and/or maintained in violation of the terms and conditions of this Agreement, then, upon receipt of notice from BalsamWest, Customer shall p...
	7.3 Safety. If BalsamWest determines that Customer’s or Customer’s employees, agents’, or representative’s actions, or their failure to fulfill an obligation of this Agreement or that Customer’s Equipment poses an imminent threat (i) to the safety of ...

	8. INSPECTIONS
	8.1 Right to Inspect. BalsamWest reserves the right to make periodic visual inspections of the Rack Space and any Equipment that is located within or physically attached to the Datacenter. Customer will have the right to have one or more of its employ...

	9. OWNERSHIP
	9.1 Ownership Rights, Easements, and Equipment Removal. No use by Customer of the Rack Space or Datacenter will create or vest in Customer any easements or other ownership or property rights of any nature in the Datacenter or Rack Space or any of Bals...

	10. LIENS AND ENCUMBRANCES. Customer will not create and will not permit, and will promptly discharge, any lien or encumbrance, including, without limitation, tax liens, mechanics’ liens, or other liens or encumbrances, caused or suffered by Customer ...
	11. SUBORDINATION. The Collocation Rights are subject and subordinate to those terms and conditions and all restrictions, covenants and encumbrances to which BalsamWest, its successors or assigns, may be subject pursuant to the Underlying Agreement, a...
	12. RELOCATION. Upon ninety (90) days prior written notice or such lesser notice as may be reasonable in an emergency, BalsamWest may require Customer to relocate the Equipment; provided, however, the site of relocation shall afford comparable environ...
	13. NO RESTRICTIONS. Provided its actions do not conflict with the Collocation Rights and any Additional Services granted to Customer under this Agreement and each Site Exhibit, BalsamWest will have the right to maintain and operate its equipment and ...
	14. INSURANCE
	14.1 Policy. Customer, at its own expense, will obtain and maintain in full force and effect without interruption for the Term of this Agreement and any Collocation Rights Term, the following minimum levels of insurance:
	14.1.1 Worker’s Compensation insurance covering the liability of Customer and its employees, agents and representatives under the applicable worker’s compensation or occupational disease laws of the state in which the Datacenter is located or the fede...
	14.1.2 Commercial General Liability insurance covering the liability (including liability assumed contractually, whether incidental or not) of Customer and its employees, agents and representatives who may be engaged in work or activities on or in the...
	14.1.3 Automobile Liability insurance covering the liability (including liability assumed contractually, whether incidental or not) of Customer, its employees, agents and representatives who may be engaged in Work, for claims for personal injuries and...

	14.2 Subcontractors. Customer, in its agreements with any agents or representatives (including any subcontractors), will require such other persons or entities to obtain insurance meeting the minimum limits and incorporating the contractual requiremen...
	14.3 Subrogation. Customer and its agents and representatives will require their insurers to waive and relinquish any right of subrogation against BalsamWest and its affiliates, and its and their agents, representatives and employees, they might posse...
	14.4 Changes. Customer shall require that the insurance company(ies) carrying those policies required hereunder will notify BalsamWest thirty (30) days prior to the effective date of any cancellation or material change in any of the required policies.
	14.5 Rating. Insurance required hereunder will be placed with insurers with a Best’s rating of no less than A or equivalent.
	14.6 Coverage for Special Cases. When warranted by the nature of the Work, the insurance requirements to be furnished by Customer and/or its agents and representatives under this Section 14 will include coverage for claims arising from, (i) blasting o...
	14.7 Umbrella. Customer will obtain and maintain during the Collocation Rights Term Umbrella Liability Insurance with a combined single limit for bodily injury and/or personal injury (including death) and property damage of $5 million each occurrence,...
	14.8 Certificates of Insurance. Customer will submit to BalsamWest certificates of the insurance required herein upon Customer signing a Site Exhibit for Collocation Rights to a Datacenter, and at such other times as BalsamWest may request same.  Each...
	14.9 Effect. The provisions herein requiring Customer to carry insurance shall not be construed as waiving, restricting, or limiting any liability imposed upon Customer under this Agreement, whether or not the same is covered by insurance. It is the i...
	14.10 Customer’s Property. BalsamWest and its affiliates, and each of their agents, representatives and employees, will be held harmless by Customer and its agents and representatives for any loss or damage to equipment or other property of Customer a...

	15. LIABILITY LIMITATIONS
	15.1 General Limitation of Liability. BALSAMWEST WILL NOT BE LIABLE TO CUSTOMER, AND CUSTOMER HEREBY RELEASES AND WAIVES ALL CLAIMS AGAINST BALSAMWEST FOR ANY INJURY OR DAMAGE TO CUSTOMER OR ITS CUSTOMERS ARISING FROM INTERRUPTION OF SERVICE OR POWER ...
	15.2 BalsamWest Liability Cap. In no event will BalsamWest’s total liability arising out of or in connection with this Agreement, including, without limitation, any Site Exhibit, exceed the amounts received by BalsamWest from Customer under this Agree...
	15.3 Third Party Collocators. Customer expressly acknowledges that BalsamWest intends to allow other individuals or entities to install equipment at the same Datacenters in which Customer will be granted Collocation Rights. Customer expressly agrees t...
	15.4 Indemnification. Customer agrees to indemnify, defend, and hold harmless BalsamWest and its affiliates and each of their officers, employees, contractors, invitees, tenants, licensees, servants, and agents from and against any and all demands, cl...
	15.5 Defense of Claim. If any action or proceeding is brought against BalsamWest or its affiliates, or its or their employees, contractors or agents, by reason of any Claim, then Customer will, on notice from BalsamWest, defend such Claim at Customer’...

	16. WARRANTIES.  The installation of Equipment at a Datacenter by Customer will be conclusive evidence that Customer accepts the Datacenter “as is,” and that the Datacenter is suitable for the use intended by Customer and in satisfactory condition at ...
	17. DEFAULT
	17.1 Procedures. The following shall constitute a default (“Default”): (a) Customer fails to pay any amount due under this Agreement, including, without limitation, any Site Exhibit, within five (5) days after such amount becomes due, or (b) after rec...
	17.2 Material Breach. A material breach includes, without limitation: (i) the making by a Party of a general assignment for the benefit of its creditors; (ii) the filing of a voluntary petition in bankruptcy or the filing of a petition in bankruptcy o...

	18. TERM & TERMINATION OF AGREEMENT
	18.1 Term. The term of this Agreement (“Term of this Agreement”) will commence upon the execution of this Agreement and will continue in effect until the termination of this Agreement as may be provided for herein.
	18.2 Termination. This Agreement will terminate upon the earlier of (i) a Party terminating this Agreement for any or no reason by providing thirty (30) days’ written notice to the other Party; (ii) a Party’s termination of this Agreement pursuant to ...
	18.3 Effects of Termination.
	18.3.1 Except as provided in Section 18.3.2, Customer will, at Customer’s expense, remove its Equipment from all Datacenters within fifteen (15) days after termination of this Agreement or termination or expiration of any Collocation Rights Term. Cust...
	18.3.2 If this Agreement is terminated by BalsamWest pursuant to Section 18.2(i) above, any Site Exhibit then in effect shall remain in effect until the expiration or termination of such Site Exhibit.  If this Agreement is terminated by BalsamWest pur...
	18.3.3 Upon expiration or termination of this Agreement, neither Party shall have any rights or obligations to the other, except for those that expressly survive and Customer shall remain liable for payment of all accrued charges and for the completio...

	18.4 Compliance. This Agreement and the Collocation Rights provided hereunder are made available subject to and in accordance with (i) any statutory and/or regulatory requirements in effect at the execution of this Agreement or that subsequently becom...
	18.5 Independent Parties. The Parties are independent contractors and nothing herein, including the presence of a BalsamWest or Customer employee or representative (as an inspector or otherwise) while an employee or representative of the other Party i...
	18.6 Notice. Unless otherwise provided in this Agreement, all notices, requests, demands and other communications in connection with this Agreement must be in writing and will be delivered by hand delivery, certified mail return receipt requested or a...
	18.7 Assignment and Sublicensing. BalsamWest may freely assign this Agreement upon written notice to Customer. Customer will not sell, assign, pledge, encumber or otherwise transfer, by operation of law or otherwise, all or any part of Customer’s righ...

	19. CONFIDENTIALITY
	19.1 Confidential Information. As used herein, a Party’s “Confidential Information” means all information or data (in oral, written, electronic or other form) owned or controlled by such Party and not (i) generally available to the public for reason o...
	19.2 Disclosure of Confidential Information. Except as expressly required or permitted hereunder or as required by law (and then only to the extent required), neither Party will directly or indirectly use or disclose to any other person without the ot...
	19.3 Taxes, Franchises & Permit Fees. Customer will pay, together with all interest and penalties, all taxes and other governmental impositions and charges of every kind, including without limitation, all sales, use, value-added, surcharges, excise, f...

	20. MISCELLANEOUS
	20.1 Amendment. This Agreement may not be amended or modified except in writing signed by both Parties.
	20.2 Governing Law. This Agreement will be governed by, construed and enforced in accordance with the laws of the State of North Carolina without regard to its principles of choice of law or conflicts of law. All legal proceedings involving this Agree...
	20.3 Severability. If any provision of this Agreement is found to be illegal or otherwise invalid, then the validity of the remaining provisions will not be impaired. Customer and BalsamWest will attempt to replace any invalid provision with a valid p...
	20.4 Interpretation. If this Agreement requires judicial interpretation, then BalsamWest and Customer stipulate that the court should not construe the terms of this Agreement more strictly against the Party preparing this Agreement, it being acknowled...
	20.5 Counterparts. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered will be taken to be an original, and such counterparts will together constitute one and the same document.
	20.6 Facsimile or Electronic Delivery. This Agreement may be delivered by digital communication (including electronic mail), and after attachment of such transmitted signature page, each such copy shall be considered an original executed copy of this ...
	20.7 Acceptable Use. All Service Level Agreements contained in this Agreement, if any, are subject to BalsamWest’s Acceptable Use Policy, Network Use Disclosures, and Service Use Policies as defined on its website at http://www.balsamwest.net
	20.8 Force Majeure. BalsamWest shall not be responsible for any delays or failure to perform attributable in whole or part to any cause beyond its reasonable control, including but not limited to any Acts of God, fire flood, epidemic, pandemic, advers...
	20.9 Venture. Any action in the fulfillment of this Agreement or provision of services hereunder will not create a partnership or joint venture between Customer and BalsamWest unless specified in an addendum to this agreement or separate contract spec...
	20.10 Agents/Representatives/Subcontractor/Contractor.  As used herein, the terms “agent”, “representative”, “subcontractor”, and “contractor” may be used interchangeably and each such reference shall include the others.  BalsamWest may authorize thir...
	20.11 Survive.  Notwithstanding any provisions of this Agreement to the contrary, no termination or expiration of this Agreement shall affect the rights or obligations of either party (a) with respect to any then existing defaults or the obligation to...
	20.12

	II. Two-hour minimum applies to overtime and premium time.

