


Parents' Options and School District Liability:
Dyslexia IEP Legal Guide

The Legal Framework
This guide addresses the situation where a student with dyslexia was falling grossly behind, made significant progress with private evidence-based tutoring, but then regressed when the school district failed to provide appropriate evidence-based dyslexia instruction from a qualified teacher.
School District's Legal Obligations
1. FAPE Requirement (Free Appropriate Public Education)
Under the Individuals with Disabilities Education Act (IDEA), school districts must provide an IEP that is "reasonably calculated to enable a child to make progress appropriate in light of the child's circumstances" (Endrew F. v. Douglas County School District, 2017). When a student with dyslexia demonstrates that only structured, evidence-based instruction works for them, the district has specific obligations.
2. Evidence-Based Instruction Requirement
IDEA 2004 requires that special education and related services be provided through scientifically-based research methodologies to support evidence of their effectiveness. For students with dyslexia, this typically means structured literacy approaches like Orton-Gillingham, Wilson, or Barton Reading.
3. Methodology Can Be Required
The 9th Circuit U.S. Court of Appeals confirmed in R.E.B. v. Hawaii Department of Education (2017) that when a particular method is essential to a child's plan, it must be specified and implemented consistently. This is critical: if the private tutoring showed that the child can only learn through a specific methodology, that methodology must be written into the IEP.
School District Liability in This Case
Yes, the school district is potentially liable on multiple grounds:
1. Denial of FAPE
When a school district fails to implement an important or material part of the IEP, the district may be in violation of a student's right to a FAPE. The district's failure to provide evidence-based dyslexia instruction from a qualified teacher constitutes a substantive denial of FAPE because:
1. The child demonstrated she could learn with proper instruction (private tutoring)
1. The child regressed when returned to inadequate instruction
1. The district failed to provide instruction proven effective for dyslexia
2. Failure to Provide Appropriate Methodology
The IEP needs to spell out that the student's services include evidence-based, structured literacy intervention that is systematic, cumulative, diagnostic and prescriptive. The district's failure to provide this when the child's needs were known represents both a procedural and substantive violation.
3. Regression as Evidence of Inappropriate Services
The district's failure to reassess the student's goals or special education when faced with lack of progress constitutes a substantive denial of FAPE. The child's regression after returning to district services is strong evidence that the IEP was not appropriate.
Parents' Options: A Strategic Approach
Immediate Actions (Start Here)
1. Document Everything
Keep detailed records of instances where the school fails to implement appropriate instruction. Specifically document:
1. Private tutoring progress reports and assessments
1. District instruction methods and qualifications of instructors
1. Evidence of regression (testing, grades, teacher observations)
1. All communications with the district about reading instruction
2. Obtain Independent Educational Evaluation (IEE)
Get a comprehensive evaluation from a qualified professional that:
1. Documents the dyslexia diagnosis
1. Identifies the specific structured literacy methodology needed
1. Shows the child's progress with that methodology
1. Demonstrates regression without it
3. Request an IEP Meeting
Send an email to the IEP team (teacher, case manager, principal, special ed administrator) requesting a meeting. In your written request, state:
"I am requesting an IEP team meeting to discuss [child's name]'s lack of progress and regression in reading. [Child] made significant progress with evidence-based structured literacy instruction through private tutoring. Since returning to district instruction, she has regressed. I am requesting that the IEP include specific evidence-based dyslexia instruction using [specific methodology, e.g., Orton-Gillingham approach] provided by a teacher trained in this methodology."
4. Request Prior Written Notice (PWN)
If the district refuses to identify the diagnosis or include a methodology, request a Prior Written Notice under 34 C.F.R. § 300.503 requiring them to explain the refusal in writing. This creates a paper trail essential for any future proceedings.
Building Your Case
What to Include in the IEP
The IEP must specify:
1. Present Levels of Academic Achievement and Functional Performance (PLAAFP)
1. Use objective, data-based descriptions from multiple sources including standardized testing, evaluations, grades, observations, and progress monitoring
1. Include private tutoring data showing progress
1. Include current district data showing regression
2. Specific Methodology
The evidence-based dyslexia program should be documented in the IEP as a special education service required for the provision of FAPE, with the methodology described (e.g., "structured literacy approach consistent with Orton-Gillingham principles").
3. Qualified Instructor
The International Dyslexia Association states that instructors should be "trained and experienced in the use of Structured Literacy, Orton Gillingham, Multi-Sensory, Explicit Phonics or other programs."
4. Measurable Annual Goals
1. Goals should be specific to the student's area of need, measurable with clear criteria for success, and include evidence-based strategies
1. Address phonemic awareness, decoding, fluency, and comprehension
5. Adequate Service Time
Many students with dyslexia require at least an hour per day, taught by trained educators, to make meaningful progress.
If the District Refuses: Remedies Available
1. Compensatory Education
Compensatory education is an educational fund or services put in place to help a child catch up where deficiencies have been found in meeting IEP goals, designed to take a child who is behind to the level they should have been if there had not been a violation.
How to Request:
1. Calculate hours based on the time period when appropriate services were not provided; one common calculation allots for one hour per week of school (38 hours per school year), though this can be doubled depending on need
1. Request services from qualified private providers specializing in dyslexia
1. Services could be provided by outside providers contracted with the school district, by independent outside providers, and/or in some circumstances parents could receive monetary reimbursement for services
2. Tuition Reimbursement
If parents provide the school with written notice at least 10 business days prior to enrolling the student in a private school and advise the public school of the intention to enroll at an IEP meeting, the parent may pursue reimbursement from the public school. This applies if:
1. The district cannot provide appropriate services
1. A specialized private school for dyslexia is necessary
1. Parents can demonstrate the public school was not providing FAPE
3. Due Process Hearing
The Office For Dispute Resolution typically hears claims for compensatory education, with a hearing officer specialized in special education matters hearing the claim. Consider this path if:
1. The district refuses to provide appropriate methodology
1. The child continues to regress
1. Informal resolution attempts fail
Resolution Path (Recommended Sequence)
Phase 1: Collaborative Resolution (30-60 days)
1. Request IEP meeting with documentation
1. Present data showing progress with private tutoring
1. Present data showing regression with district instruction
1. Request specific methodology be added to IEP
1. Request qualified instructor
1. Get PWN if refused
Phase 2: Formal Complaint (if Phase 1 fails)
1. File state complaint with Department of Education
1. Request compensatory education for time lost
1. Consider mediation
1. Continue documenting regression
Phase 3: Due Process (if necessary)
1. File for due process hearing
1. Request:
• Prospective relief (appropriate IEP going forward)
• Compensatory education for past denial of FAPE
• Reimbursement for private tutoring already paid
• Attorney's fees if you prevail
Strengthening Your Case
Key Arguments to Make
1. Progress Data Shows Methodology Works
1. Private tutoring with structured literacy = progress
1. District instruction without proper methodology = regression
1. Therefore, the methodology is essential to FAPE
2. Dyslexia Requires Specific Instruction
1. Children with dyslexia cannot learn foundational skills with a generic whole word approach; they need specific instruction to target those needs
1. Evidence-based reading instruction for dyslexia must include systematic, explicit, multisensory, and diagnostic instruction following structured literacy principles
3. District Has Knowledge of Need
1. The case against the school district will be stronger if the district actually knew of the educational deficiency or the parents had complained. Your documentation of private tutoring success puts district on notice.
4. Regression Proves Inadequacy
If the IEP is written properly and objective testing shows that your child is not learning and progressing as expected, then the educational plan is not appropriate and your child is regressing.
Important Considerations
1. Timeline Matters
1. Many states have established a two-year statute of limitations on claims in special education cases. Act promptly to preserve your rights.
2. Teacher Qualifications Matter
1. Most general education teachers don't have Orton-Gillingham training and many schools don't want to invest in it. Push specifically for a teacher trained in the methodology.
3. Vague Language Is Insufficient
1. Schools often write something vague like "a multisensory approach will be used" and refuse to name the method, because if they name it, they have to deliver it with fidelity. Insist on specific methodology language.
4. Progress Monitoring Is Critical
1. A district's failure to adequately monitor a student's progress can be a substantive violation of IDEA; if a district fails to monitor progress properly, they cannot prove the student is making meaningful progress. Request specific, frequent progress monitoring.
Conclusion
Yes, the school district is liable for failing to provide appropriate evidence-based dyslexia instruction, especially given that:
1. The child demonstrated ability to learn with proper methodology
1. The child regressed without that methodology
1. The district failed to provide qualified instruction
The parents' strongest position is to:
1. Document everything thoroughly
1. Request IEP meeting with specific methodology demands
1. Use private tutoring data as proof of what works
1. Request compensatory education for time lost
1. Be prepared to file due process if necessary
The law is on the parents' side when they can demonstrate that a specific methodology is necessary for their child to receive FAPE, and that the district failed to provide it despite knowledge of this need.

___
This document is for informational purposes only and does not constitute legal advice.
Consult with a qualified special education attorney for your specific situation.


2

