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AI TAC REPORT SUMMARY  

The Report provides analysis and recommendations regarding how existing professional 

standards and established legal precedent about data collection, employee selection procedures, 

statistics and adverse impact, and important concepts of transparency and fairness apply to the 

rapidly-evolving world of AI-enabled employment tools.  

The AI-TAC that produced the Report is a multi-disciplinary group of experts, including labor 

economists, data scientists, industrial and organizational psychologists, attorneys representing 

employers and workers, civil society advocates for technology and democracy, vendors who 

develop and provide AI tools for employment decisions, employers using AI tools for 

employment decisions, and former EEOC and OFCCP officials. 

The AI-TAC’s work was initiated with a Survey that was designed to identify and measure 

members’ concerns regarding a range of issues related to EEO and DEI&A and the use of AI-

enabled tools in employment decision making. Once the survey results had been analyzed and 

reported to the full Committee, Chair Lipnic created five Subcommittees to focus on the topic 

areas identified in the survey: Uses and Applications, Transparency and Fairness, Data 

Collection, UGESP, and Statistics and Adverse Impact.  

Each Subcommittee then held a series of meetings and discussions during which its members 

discussed the specific EEO and DEI&A issues arising within their focus area and explored, 

analyzed, and debated the best ways to address those issues. Once each Subcommittee reached 

general agreement on key discussion points and recommendations, the Subcommittee’s members 

prepared an initial draft of their Report Section. The full AI TAC then held a day-long session in 

Washington during which each Subcommittee received feedback on its draft Report Section from 

each of the other Subcommittees and from the Committee as a whole 

 

Each Subcommittee then held additional meetings to consider the feedback it had received and, 

once the Subcommittee members reached agreement on the content of that Subcommittee’s 

Report Section, they finalized that Section. The Editorial Committee then edited those Sections 

into a complete Report. 

 

Some of the key findings and recommendations discussed in the Report include the following: 

• The most prevalent use of AI in the employment context today is in sourcing candidates 

and making hiring decisions. But employers are increasingly using or seeking to use AI-

enabled tools across the full employment lifecycle. 

• While there currently are no federal laws imposing specific transparency, notice, consent, 

or privacy requirements for use of AI in the employment process, several states and 

localities have implemented such laws, which may require employers to adjust their 

approach to the use of AI tools. 
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• Employers who use AI should be transparent about when AI is part of a specific selection 

procedure or is used in the overall selection process. Specific notice that an AI-enabled 

tool or process is being used should be provided to anyone who will be assessed using it. 

• Just as employers need to provide information to applicants about the use of AI tools, 

vendors of those AI tools need to provide information about the tools to the employers 

utilizing them. The level of detail that should be shared may differ depending on the 

target audience and purpose of the notification. 

• The issue of consent for the collection and use of data for employee selection processes is 

more complex in the context of AI-enabled processes than traditional selection processes 

because it is often difficult for applicants in an AI-enabled process to discern what data is 

being collected and the criteria upon which they are being evaluated. While it may be 

possible to imply consent by an applicant who has received notice and then proceeded to 

engage in an AI-enabled process, it is a better practice for an employer not only to 

provide clear notice to applicants that AI is being used and how it is being used, but also 

to obtain consent from the applicant.   

• The use of AI-enabled selection procedures also poses unique privacy challenges. A 

fundamental characteristic of AI – and especially of machine learning algorithms – is the 

ability to gather and quickly process a high volume of information. This AI-specific 

characteristic may result in large amounts of personal data about applicants and 

employees being obtained, used, and stored. Employers should take specific steps to 

address this concern and be mindful of applicable data privacy rules. 

• As a matter of fairness, employers should establish, and maintain with regular auditing, 

explicit procedural safeguards to ensure equitable treatment and comparable access while 

limiting algorithmic bias. 

• Use of AI-enabled employment selection tools may have amplified impact on people with 

disabilities. Employers should therefore familiarize themselves with the recent Technical 

Guidance Documents addressing the interaction of Artificial Intelligence and the 

Americans with Disabilities Act issued by the U.S. Equal Employment Opportunity 

Commission and Department of Justice. 

• Employers who rely on AI technology in recruiting and hiring need to know the source 

and quality of the data being used. Importantly, some techniques for establishing 

reliability of data may or may not apply to newer sources of data used in AI systems. 

 

• The data used in machine learning, as well as the key choices made in collecting, 

cleaning, training, and maintaining a dataset and building a selection algorithm should be 

documented and a rationale provided. Data collection procedures should include 

sufficient documentation to assess data reliability and validity and allow for 

computational reproducibility. 

• As regards assessing whether an AI-enabled employment-selection tool has an adverse 

impact, the Uniform Guidelines on Employee Selection Procedures (“UGESP”) - which 
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explicitly recognize that the science and technology of employee selection continues to 

evolve - remain the lens through which the federal agencies, employment attorneys, and 

many courts are likely to analyze the adverse impact and job-relatedness of such tools. 

Nevertheless, some have concerns regarding the sufficiency of the UGESP validity 

strategies for certain types of AI applications, such as “black box” algorithms and 

machine learning.  

• The concept of “debiasing” AI models for use in developing employment selection tools 

is consistent with the Guidelines’ general approach of searching for suitable alternative 

selection procedures with less adverse impact. However, some debiasing techniques align 

more closely with the Guidelines than others, and it is important for compliance experts 

to carefully inspect and fully understand the details of the debiasing solution before it 

goes forward. 

• There is no one-size-fits-all statistical model that necessarily, unambiguously, and in 

every case “proves” adverse impact or discrimination. Moreover, understanding the 

questions that different statistical tests of adverse impact seek to answer, and the 

assumptions underlying each of them, is increasingly important in a world where AI tools 

may be deployed at both modest and massive scale. 

• “Intelligent” AI – that is, tools that adjust their selection algorithm or scoring criteria over 

time as they “learn” more about the characteristics of successful applicants or job 

incumbents, which themselves are changing over time – may strain the traditional 

framework for assessing adverse impact. It may be advisable for employers to consider 

developing a policy for version control and associated guardrails around substantive 

changes to the functioning of the AI-enabled tool in employment contexts. 

• Careful attention should be paid when assessments of adverse impact are put forward as a 

basis to modify an AI-based selection tool – for example, where dynamic machine 

learning algorithms are structured to weigh the data in a manner intended to minimize (or 

reduce) adverse impact, rather than in a manner that would maximize (or improve) the 

reliability of measuring job-relevant constructs. 

 

• With analyses of AI-enabled tools, as with more traditional selection tools, finding 

statistically significant adverse impact does not necessarily mean the tool is 

discriminatory or its use legally impermissible. However, such a finding does generally 

trigger an obligation to understand the drivers behind the analysis and ensure the tool 

causing the observed disparity is job-related for the position in question and consistent 

with business necessity. Conversely, a lack of statistically significant adverse impact does 

not indicate that a tool’s use is necessarily appropriate, job-related, or valid in the 

particular context. 

• Vendors and users of AI-enabled employment tools should explicitly address issues of 

non-statistical fairness. This could take the form of ensuring use of the same type of data, 

variables/features, procedures, and scoring for all individuals that are being compared to 

a standard or to each other. 


