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SUBPART A – GENERAL REQUIREMENTS 
 
Section 26.1  Objectives  
 
Island Transit's objective is to promote the use of all types of DBEs, as defined in 49 CFR Part 26, 
and ensure they have an equal opportunity to receive and participate in DOT-assisted contracts. 
 
Section 26.3   Applicability  
 
Federal transit funds authorized by Titles I, III, V and VI of ISTEA, Pub. L. 102-240 or by Federal 
transit laws in Title 49, U.S. Code, or Titles I, III, and V of the TEA-21, Pub. L. 105-178. Titles I, III, 
and V of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users 
(SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the Moving Ahead for 
Progress in the 21st Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405 or any other applicable 
source requiring a DBE program. 
 
Island Transit does not submit a DBE Program to the Federal Transit Administration (FTA) for years 
without applicable federally funded programs, so long as all funds from any DOT financial 
assistance have been expended. For example, in years when the only federally funded programs 
are for rolling stock purchases, a DBE plan is not required. Years with federally funded 
construction projects will require a DBE plan, until such time as all funds from DOT financial 
assistance have been expended. (CFR 49 part 26.21)  
 
Section 26.5   Definitions  
 
Island Transit adopts and incorporates by reference, the definitions contained in 49 C.F.R. Section 
26.5 for this program.  
 
Section 26.7  Non-discrimination Requirements  
 
Island Transit will not exclude any person from participation in, deny any person the benefits of, or 
otherwise discriminate against anyone in connection with the award and performance of any 
contract covered by 49 CFR part 26 on the basis of race, color, sex, or national origin.  
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In administering its DBE program, Island Transit will not, directly or indirectly, use criteria or 
administration methods that defeat or substantially impair accomplishment of the objectives of 
this program with respect to individuals of a particular race, color, sex, or national origin.  
 
Section 26.11  Record Keeping Requirements  
 
Reporting to DOT: 26.11 (a) and (b) 
 
Island Transit will report DBE participation on a semi-annual basis using the Uniform Report of DBE 
Awards or Commitments and Payments. The agency will report to WSDOT quarterly using the 
Participation and Good Faith Effort Report (Attachment A). Additional information on Island 
Transit's DBE program will be made available upon request by DOT.  
 
Bidders List: 26.11 (c) 
 
Island Transit will create a bidders list, consisting of information about all DBE and non-DBE firms 
that may bid or quote on DOT-assisted contracts. The bidders list will include the firm name, 
address, DBE/non-DBE status, age of the firm, NAICS codes relating to the work the firm is 
certified to perform, and annual gross receipts of the DBE. Island Transit will maintain records 
documenting prime and sub-contractor compliance. All records will be retained according to 
Island Transit's financial assistance agreement or a minimum of three (3) years, whichever is 
longer. Information will be collected in the following ways:  
 

• A contract clause requiring prime bidders to report the names/addresses, and other 
information of all firms who quote to them on subcontracts;  

• A notice in all solicitations, and otherwise widely disseminated;  
• Require firms interested in doing business either directly or indirectly through subcontracts 

to report information directly to Island Transit.  
 
Section 26.13  Federal Financial Assistance Agreement  
 
Island Transit has signed the following assurances, applicable to all DOT-assisted contracts and 
their administration:  
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Assurance: 26.13 (a) 
 
Island Transit will ensure that the following clause is placed verbatim in every contract and sub-
contract that is funded in whole or in part by DOT: 
 
Island Transit agrees that it shall not discriminate on the basis of race, color, national origin, or sex 
in the award and performance of any third-party contract, or sub-agreement supported with 
federal assistance derived from the USDOT or in the administration of its DBE program or the 
requirements of 49 CFR Part 26. Island Transit agrees to take all necessary and reasonable steps 
under 49 CFR Part 26 to ensure nondiscrimination in the award and administration of all third-
party contracts and sub- agreements supported with federal assistance derived from the USDOT. 
(Island Transit will also follow all requirements specified in the WSDOT Consolidated Grants 
Program Guidebook, most current version, and any amendments thereto referencing DBE 
standards.) 
 
Island Transit’s DBE program, as required by 49 CFR Part 26 and approved by the USDOT, is 
incorporated by reference and made part of this AGREEMENT. Implementation of the DBE program 
is a legal obligation, and failure to carry out its terms shall be treated as violation of this 
AGREEMENT. Upon notification to Island Transit of its failure to implement its approved DBE 
program, the USDOT may impose sanctions as provided for under 49 CFR Part 26 and may, in 
appropriate cases, refer the matter for enforcement under 18 USC § 1001, and/or the Program 
Fraud Civil Remedies Act of 1986, 31 USC §§ 3801 et seq. 
 
Contract Assurance: 26.13 (b) 
 
Island Transit will ensure that the following clause is placed verbatim in every contract and sub-
contract that is funded in whole or in part by DOT:  
 
The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of this contract. The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure 
by the contractor to carry out these requirements is a material breach of this contract, which may 
result in the termination of this contract or such other remedy as the recipient deems appropriate. 
This may include, but is not limited to:  
 

• Withholding monthly progress payments  
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• Assessing financial sanctions  
• Invoking liquidated damages  
• Disqualifying/Debarring the contractor or sub-contractor from future bidding on DOT-

assisted contracts  
 
SUBPART B – ADMINISTRATIVE REQUIREMENTS 
 
Section 26.21 DBE Program Updates  
 
Island Transit will provide the FTA with updates representing significant changes in the program. 
Island Transit agrees to carry out the DBE program until all funds from DOT financial assistance are 
expended.  
 
Section 26.23  Policy Statement  
 
The Policy Statement is elaborated on the first page of this program.  
 
Section 26.25  DBE Liaison Officer (DBELO)  
 
Island Transit designated the following individual as the DBE Liaison Officer: 
 
Paul Arand, Finance Manager 
19758 State Route 20 
Coupeville, Washington 98239 
(360) 678-7771 
arand@islandtransit.org 
 
The DBELO is responsible for implementing all aspects of the DBE program and ensuring that 
Island Transit complies with all provision of 49 CFR Part 26. The DBELO is responsible for 
developing, implementing and monitoring the DBE program, in coordination with other 
appropriate officials, and has direct, independent access to the Executive Director concerning DBE 
matters. An organization chart displaying the DBELO’s position in the organization is included as 
Attachment B. 
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Section 26.27  DBE Financial Institutions  
 
It is the policy of Island Transit to investigate the full extent of services offered by financial 
institutions owned and controlled by socially and economically disadvantaged individuals in the 
community, to make reasonable efforts to use these institutions, and to encourage prime 
contractors on DOT-assisted contracts to make use of these institutions.  
 
Island Transit searched the Washington State Office of Minority & Women’s Business Enterprises 
(OMWBE) directory to identify such institutions and will re-evaluate the availability of DBE 
financial institutions during its triennial goal setting. To date Island Transit has not identified any 
DBE financial institutions in Island County or the State of Washington. Information on the 
availability of such institutions can be obtained from the DBE Liaison Officer.  
 
Section 26.29  Prompt Payment Mechanisms  
 
Island Transit will include the following clause in each prime contract for work that is fully or 
partially funded by DOT:  
 
The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory 
performance of its contract no later than thirty (30) days from the receipt of each payment the 
prime contract receives from Island Transit. The prime contractor agrees further to return 
retainage payments to each subcontractor within thirty (30) days after the subcontractor’s work is 
satisfactorily completed. Any delay or postponement of payment from the above referenced 
timeframe may occur only for good cause following written approval of Island Transit. This clause 
applies to both DBE and non-DBE subcontracts. Island Transit will not reimburse the prime 
contractor and may impose other appropriate penalties for work performed by subcontractors 
unless and until the prime has ensured that the subcontractors are promptly paid for the work they 
have performed.  
 
Island Transit and the contractor will agree to hold retainage from prime contractors and provide 
milestone payments on portions of completed prime contract. Island Transit would pay retainage 
to the prime contractor based on acceptance of these milestones and require a contract clause 
obligating the prime to pay all subcontract retainage within thirty (30) days of receipt of payment.  
 
The following contract clause will be included in all prime and subcontracts for work fully or 
partially funded by DOT:  
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If the parties do not resolve a dispute through initial negotiations, then a mutually agreed-upon 
alternative dispute resolution process should resolve the matter. This can include structured 
negotiations, mediation, or arbitration.  
 
Monitoring Payments to DBEs  
 
Island Transit will require prime contractors to maintain records and documents of payments to 
DBEs for three (3) years following the performance of the contract. These records will be made 
available for inspection upon request by any authorized representative of Island Transit or DOT. 
This reporting requirement also extends to any certified DBE subcontractor.  
 
Island Transit will perform interim audits of contract payments to DBEs. The audit will review 
payments to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors 
equals or exceeds the dollar amounts states in the schedule of DBE participation.  
 
Section 26.31  Directory  
 
Island Transit utilizes the Washington State Office of Minority and Women's Business Enterprises 
(OMWBE) directory that identifies all firms eligible to participate as DBEs. This directory satisfies 
all requirements of this section within 49 CFR. Washington State OMWBE is the approved Unified 
Certification Program for DBE Certification under 49 CFR Part 26.81(g).  
 
Parties interested in becoming certified under the WA OMWBE program can contact the agency at 
http://omwbe.wa.gov or call toll free (866) 208-1064. Island Transit also maintains a list of 
vendors, including DBEs specifically interested in Island Transit opportunities. Parties interested in 
the Island Transit list may contact the DBELO.  
 
Section 26.33  Overconcentration  
 
Island Transit has not identified that overconcentration exists in the types of work that DBEs 
perform.  
 
Section 26.35  Business Development Programs  
 
Island Transit has not elected to establish a business development program.  
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Section 26.37  Monitoring and Enforcement Mechanisms  
 
Island Transit will take the following monitoring and enforcement mechanisms:  
 

1. Bring to the attention of the Department of Transportation (DOT) any false, fraudulent, or 
dishonest conduct in connection with the program, so that DOT can take the steps (e.g., 
referral to the Department of Justice for criminal prosecution, referral to the DOT 
Inspector General, action under suspension and debarment or Program Fraud and Civil 
Penalties rules) provided in 26.109.  

2. Consider similar action under its own legal authorities available under State, local and 
Federal law, if any, including responsibility determinations in future contracts. Attachment 
C lists the regulation, provisions, and contract remedies available to Island Transit in the 
events of non-compliance with the DBE regulation by a participant in Island Transit’s 
procurement activities.  

3. Provide monitoring and enforcement to verify that work committed to DBEs at contract 
award is actually performed by the DBEs. This will be accomplished as described in the 
applicable contract.  

4. Keep a running tally of actual payments to DBE firms for work committed to them at the 
time of contract award.  

 
Section 26.39  Small Business Participation 
 
Island Transit incorporates the following non-discriminatory element to its DBE program, in order 
to facilitate competition on DOT-assisted public works projects by DBE and non-DBE small 
business concerns:  
 

• Structure contracting requirement to facilitate and encourage competition and 
participation between small business and DBE's.  

• Removal of unnecessary and unjustified bundling of contract requirements.  
• Require prime contractors to provide subcontracting opportunities of the type and size 

that small businesses, including DBEs, can reasonably compete for and perform where 
possible.  

• Identify alternative strategies and structuring procurements to allow consortia or joint 
ventures to compete for and perform prime contracts.  

• Review available DBEs, per OMWBE, in Island Transit's market area for DOT-funded 
projects and procurements. 
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SUBPART C – GOALS, GOOD FAITH EFFORTS, AND COUNTING 
 
Section 26.43  Set-asides or Quotas  
 
Island Transit does not use quotas or set-asides in the administration of this DBE program.  
 
Section 26.45  Overall Goals:  
 
Island Transit has adopted Washington State Department of Transportation’s (WSDOT) 2021-2023 
DBE goal setting methodology. Therefore, the proposed overall Island Transit DBE goal for FY 
2022-2025 is 4.8%. This section of the program will be updated at least triennially. The overall goal 
will be based on the availability of ready, willing, and able DBE's that can participate in Island 
Transit's DOT-assisted contracts. However, Island Transit's market area includes Island, Skagit, 
Whatcom, and Snohomish Counties. In evaluating the majority of Island Transit's past projects 
utilizing Federal funds, the agency recognizes that there is not a significant pool of certified DBEs, 
making it difficult to make race conscious/contracting goals feasible for the agency.  
 
In accordance with 49 C.F.R. Section 26.45(f) Island Transit will submit its overall goal to DOT by 
August 1 of the year required. Before establishing the overall goal each year, Island Transit will 
consult with DBE contractor associations, technical assistance agencies, community organizations, 
and other officials or organizations in the service area to obtain information concerning the 
availability of DBE and Small Businesses ready, willing, and able to participate in DOT-assisted 
projects. Island Transit will also examine the effects of discrimination on opportunities for DBEs, 
and Island Transit's efforts to establish a level playing field for the participation of DBEs. Island 
Transit will document any outreach efforts.  
 
Following this consultation, Island Transit will publish a notice on its website 
www.islandtransit.org of the proposed overall goals, informing the public that the proposed goal 
and its rational are available online for review and comment forty-five (45) days following the date 
of the notice. Island Transit will publish its proposed goal no later than July 1. The notice will 
include contact information to which comments may be sent.  
 
Island Transit's overall goal submission to DOT will include a summary of information, any 
comments received during this public participation process, and Island Transit's responses.  
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Island Transit will begin using the overall goal once approved by DOT, unless given other 
instructions from DOT. If a project goal is established for a DOT-assisted project, the goal will be in 
use by the time of the project solicitation.  
 
Section 26.49  Transit Vehicle Manufacturers Goals  
 
Island Transit will require each Transit Vehicle Manufacturer (TVM), as a condition of being 
authorized to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has 
complied with the requirements of 49 C.F.R. Section 26.49, and will include such an obligation in 
any contract.  
 
Only TVM 's listed on FTA's certified list of Transit Vehicle Manufacturers or who have submitted a 
goal methodology that has been approved or not disapproved at the time of solicitation will be 
eligible to bid.  
 
Section 26.51  Meeting Overall Goals  
 
Island Transit will meet the maximum feasible portion of its overall goal using race-neutral means 
of facilitating DBE participation. To develop DBE participation, Island Transit will:  
 

1. Arrange solicitations, times for the presentation of bids, quantities, specifications and 
delivery schedules in ways that facilitate participation by DBEs and other small businesses 
and by making contracts more accessible to small businesses. This could include 
unbundling large contracts to make them more accessible to small businesses; requiring or 
encouraging prime contractors to subcontract portions of work that they might otherwise 
perform on their own; reducing bonding requirements and simplifying the bond process, or 
providing services to assist DBE's and other small businesses in gaining financing and 
bonding.  

2. Carry out information and communications programs on contracting procedures and 
specific contract opportunities. This could include ensuring the inclusion of DBEs and other 
small businesses on recipient mailing lists for bidders, ensuring the dissemination to 
bidders on prime contracts of lists of potential subcontractors, and providing information 
in formats other than English, where appropriate.  

3. Providing access to services to help DBEs and other small businesses to develop and 
improve long-term business management, record keeping, and financial and accounting 
capability.  
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4. Increase opportunities to participate in a variety of kinds of work, handle increasingly 
significant projects and achieve eventual self-sufficiency.  

5. Encouraging use of the online OMWBE directory.  
6. Referring DBEs and other small businesses to programs that can assist them to develop 

their capacity to utilize emerging technology and conduct business through electronic 
media.  

 
For reporting purposes, race-neutral DBE participation includes, but is not necessarily limited to, 
the following:  
 

• DBE participation through a prime contract a DBE obtains through customary competitive 
procurement procedures.  

• DBE participation through a subcontract on a prime contract.  
• DBE participation through a subcontract from a prime contractor that did not consider a 

firm's DBE status in making the award.  
 
Section 26.55  Counting DBE Participation  
 
Island Transit will count DBE participation as follows. Participation will not be counted until the 
amount being counted has been paid to the DBE:  
 

• Actual work performed by a DBE's own forces when participating in a contract. This will 
include the cost of supplies, material, purchased and/or leased equipment obtained by the 
DBE, fees, commissions charged by the DBE.  

• DBE Subcontracted work performed by another DBE.  
• When participating in a joint venture, the DBE's portion of the total dollar value of the 

contract equal to the defined portion of the work they are performing with their own 
forces.  

• Expenditures to a DBE contractor when they perform a commercially useful function 
(§26.55 (c)) on the contract.  

• Purchases for supplies, materials or equipment that are obtained from a DBE manufacturer 
or a regular dealer or transaction expediter. This will include any assistance provided in the 
procurement, fees or transportation charges provided Island Transit determine these fees 
are reasonable and not excessive.  
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Firms not certified as a DBE at the time of contract execution will not be counted towards 
participation. Firms that lose their DBE certification will not be counted either. 
 

SUBPARTS D AND E – CERTIFICATION 
 
Section 26.81  Unified Certification Programs  

Island Transit participates in the Unified Certification Program (UCP) through the Washington 
State Office of Minority and Women's Business Enterprises (OMWBE). The Washington State 
Department of Transportation (WSDOT) and OMWBE represent that WSDOT is ultimately 
accountable and responsible to USDOT for Disadvantaged Business Enterprise (DBE) Certification 
in the state of Washington OMWBE is the sole and exclusive certification authority for USDOT DBE 
participation. Final certification determinates made by OMWBE is binding and have the full force 
and effect of law as provided by this part.  

OMWBE maintains the DBE directory at http://omwbe.wa.gov/directory-of-certified-firms/. 
Attachment D contains listings for Island Skagit, Whatcom, and Snohomish Counties, which 
represent regional areas of interest for Island Transit. 

Section 26.83-26.91  Procedures for Certification Decisions  

Firms will be directed to contact the Washington State Office of Minority and Women's Business 
Enterprises at http://www.omwbe.wa.gov for information or questions about the DBE 
certification process. Island Transit does not certify DBE's. Island Transit will rely upon the 
directory from the Washington State Office of Minority and Women's Business Enterprises to 
ensure that only firms certified as eligible DBE's will participate as a DBE.  

Any firm or complainant may appeal OMWBE's decision in a certification matter to DOT. Such 
appeals may be sent to:  

U.S. Department of Transportation 
Office of Civil Rights Certification Appeals Branch 
1200 New Jersey Ave. SE 
West Building, 7th Floor 
Washington, D.C. 20590  
 

Island Transit will promptly implement any DOT certification appeal decisions affecting the 
eligibility of DBEs for DOT-assisted contracting (e.g., certify a firm if DOT has determined that 
Island Transit’s denial of its application was erroneous).  
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SUBPART F – COMPLIANCE AND ENFORCEMENT 
 
Section 26.109 Information, Confidentiality, Cooperation  

Island Transit will safeguard from disclosure to third parties’ information that may reasonably be 
regarded as confidential business information, consistent with Federal Freedom of Information 
and Privacy Acts and Washington State Public Disclosure law. See RCW Chapter 42.56 "Public 
Records Act" for Washington requirements. Such protection may be in the form of providing an 
opportunity for the party claiming to have confidential business information an opportunity to 
obtain an injunction from a court under RCW 42.56.540.  

To the extent not contrary to provisions of state or local law, Island Transit will not release 
personal financial information submitted in response to the personal net worth requirement to a 
third party (other than DOT) without the written consent of the submitter.  

Island Transit will cooperate and promptly provide information as required for compliance 
reviews, investigations, and other requests for information from DOT.  

Island Transit employees, agents, or contractors will not intimidate, threaten, coerce, or 
discriminate against any individual or firm who has made a complaint, testified, assisted or 
participated in any manner in an investigation, proceeding, or hearing.  
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ATTACHMENT A 
 

PARTICIPATION AND GOOD FAITH EFFORT REPORT 
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ATTACHMENT B 
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ATTACHMENT C 
 

MONITORING AND ENFORCEMENT MECHANISMS 
 

Island Transit has available several remedies to enforce the DBE requirements contained in its 
contracts, including, but not limited to, the following:  
 

• Breach of contract action, pursuant to the terms of the contract;  
• Statutory penalties under RCW 39.19.080 and 39.19.090 for noncompliance;  
• Other applicable laws, statues, and regulations.  

 
In addition, the federal government has available several enforcement mechanisms that it may 
apply to firms participating in the DBE problem, including, but not limited to, the following:  
 

• Suspension or debarment proceedings pursuant to 49 CFR part 26. 
• Enforcement action pursuant to 49 CFR part 31.  
• Prosecution pursuant to 18 USC 1001.  
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ATTACHMENT D 
 

OFFICE OF MINORITY AND WOMEN’S BUSINESS ENTERPRISES (OMWBE) 
DIRECTORY 

ISLAND, SKAGIT, WHATCOM, AND SNOHOMISH COUNTIES 
STATE OF WASHINGTON 
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