Parfitt Cresswell Limited

Guidance Note for Independent Legal Advice

For lawyers giving independent legal advice (ILA) to signatories
to security documents (eg legal charge) or guarantees to banks or other lenders


A	Introduction

1) As a general rule we do not accept instructions from individuals who ask us to provide independent legal advice (ILA) when they are taking out loans or providing guarantees or security to banks or other lenders
2) We may from time to time, when acting for clients in the underlying borrowing transaction be asked  to also provide those clients with independent legal advice. Before we can do so, we need the written authorisation of a partner or director and the matter must be marked as high risk (and therefore subject to regular review by your supervisor or manager)
3) If approval is given, a separate fee earner to the one acting in the borrowing must give the ILA.
4) Giving ILA is a vitally important safeguard and must never be regarded as a formality. It is fundamentally important that you ensure, and are satisfied, that the signatory:
a) Fully understands the nature and terms of the document they are being asked to sign,
b) Clearly appreciates the ramifications should it be enforced against them,
c) Has capacity, 
d) Has consulted and informed where appropriate with any relevant business or domestic partner and
e) Agrees to execute the document of their own free will and free from any coercion, demand or undue influence.

5) Always carry in your mind that:
a) The signatory, not the bank, is your client and that you owe them all the same duties as to any other client.
b) [bookmark: _Hlk38961587][bookmark: _Hlk38962671]But that you also owe a duty of care to the bank to ensure that the security/guarantee document cannot later be subjected to successful challenge.
c) Your duty is not to persuade or encourage the signatory to sign but to fully and properly advise them so that, subject as mentioned below, they can make the decision for themselves.


B	Preparation

6) The requirements of each bank or lender will vary and so it is vital that, before attending the client, you prepare fully by carefully studying:
a) The bank instruction letter (including any appendices) and
b) The letter or certificate you will be required to send to the bank.
Then follow every requirement of them to the letter.

7) Also, study the security/guarantee document very carefully. It may be in a standard form but you must fully understand all of its terms and ramifications before you can advise your client:
a) Print a working copy and, with a highlighter pen, mark all the salient provisions which you want to draw to your client’s attention.
b) Check if the document is limited to a specific loan or sum or, alternatively, if it is an “all monies” charge or guarantee – ie. it covers other money the bank has already or may in the future lend to its customer.
c) Sometimes, even when the document is to secure or guarantee repayment of lending to a third party borrower, it may also include the existing or future indebtedness of the signatory themselves (including, perhaps, even debts incurred by them under other personal guarantees). This is a serious trap for the unwary. So, study the wording very carefully and, if it does apply, highlight the provisions very firmly indeed.

C	Attending Your Client

8) Only when you have done the above should you attend your client to advise:
a) This is best done at a private meeting alone with the client (ie. face to face and one to one).
b) The client should be asked to bring along the same identification documents that you have already verified to the meeting so that you can check that this is indeed the person who has instructed you
c) If a face to face meeting is not possible or practicable, perhaps because of Covid-19 social distancing measures, you could consider as a last resort whether the bank or lender permits ILA to given by video conference (eg. facetime, zoom, skype or team). If so, ask them to confirm this in writing and then make the necessary arrangements and ensure, so far as you can, that:
i) the client will be alone and cannot be overheard; and 
ii) a witness to the signing will be on call (ie. someone of full age who is not the bank’s borrower or another guarantor or mortgagor).
d) If the attendance is to be by video link or phone make sure the client is in possession of the document for signature and of a stamped, addressed envelope (bearing your reference) so that they can send it to you after signature.

9) Preliminaries:
a) At the outset, you should personally verify the identity of your client and that they are the intended signatory.
b) Explain the nature of the document (eg. legal charge or personal guarantee) and what that means.
c) [bookmark: _Hlk38963328]Establish the relationship between the signatory and the bank’s borrower or customer. They may in fact be the borrower or they may be an officer of a corporate borrower, or the borrower’s spouse or other family member. 
d) Ask why they wish to sign the document, ie. what motivates them. Make a note of their answer.
e) It is important to understand whether the signatory will benefit either directly or indirectly from the borrowing. If not, you will need to emphasise to the signatory that they have nothing to gain personally by signing and that they should be very circumspect about doing so.
f) Make quite sure your client knows the detail of the lending facility and the reasons for it, and the financial standing of the borrower. If not, they should not be signing.
g) Enquire as to the client’s financial position and whether they would be able to repay the borrowing if called upon to do so.
h) Ask the client if they have an accountant and if so that the accountant is aware of the proposed arrangements and has confirmed their agreement to the borrowing and for the client’s consent for you to speak to the accountant yourself so that they can confirm their advice direct to you.  
i) Whatever their financial position you must bring to your client’s attention:
i) The prospect of a demand being made by the bank, and
ii) The consequences of their being unable to satisfy it.

10) Capacity and Communication:
a) Whilst doing all that you should be considering whether you have any reason to doubt:
i) Your client’s mental capacity, 
ii) their grasp of the English language, or 
iii) their ability to hear you, understand you and to communicate with you.
b) You should also be considering whether you have any suspicion of undue influence. 
c) If you have any doubts about any of these things you should not permit to client to sign the document but, instead, seek their consent to your contacting the bank to explain your concerns. Should that consent not be forthcoming you may have no alternative but to terminate your instructions.

11) Terms of the Document: 
a) Use the highlighted text in your working copy to remind you of all the terms you want to draw to your client’s attention. Explain, discuss and advise upon each of them fully.
b) If the document secures “all monies” explain that it covers, not just the new facility (plus interest and costs) but also all existing borrowing facilities (plus interest and costs). Check your client knows what all those facilities are.
c) If “all monies” extends to future borrowing facilities (which is unusual these days) you should advise the client against signing:
i) First, because it is totally open ended and so the client has no idea what they are signing up for, and
ii) Second, because if a further facility is required in the future then your client should be given an opportunity at that time to consider whether or not they wish to personally guarantee the new facility or to mortgage their property to secure repayment of it.
d) If the document is intended to secure lending to a third party borrower but, as is sometimes the case, also covers the signatory’s personal borrowing or other indebtedness to the bank (see 4c above) then you must  explore with your client the justification for it and, if there is none (which is very likely), your advice should be that they should not sign the document in its current form.

12) Execution of the Document:
a) Only when you are satisfied that your client:
i) Is, so far as you can ascertain, free from any coercion, demand or undue influence, 
ii) has the capacity to sign the document,
iii) understands its nature and terms,
iv) appreciates the extent their financial responsibility, and
v) of the consequences of non-compliance, and
vi) wishes to sign it,
only then, should you arrange for the document to executed.
b) If the client is remote from you:
i) Have the witness called,
ii) Ensure that the document is signed and witnessed in the proper way, and 
iii) Ask the client to put the whole document (not just the signature pages) in the stamped addressed envelope and post it to you straightaway. 
Finally

13) After the document has been signed:
a) Make a detailed attendance note which should:
i) cover the aspects listed above and
ii) specifically confirm adherence to this guidance note.
b) Attach to the back of the attendance note:
i) your working copy of the document and 
ii) this guidance note.
c) If the document has been signed remotely then, when you receive it from your client, you must check that it is in all respects identical to your working copy.
d) Date the signed document if it has been signed by all parties.
e) Make two photocopies:
i) send one to the client and 
ii) keep one on your file.
f) Send to the bank:
i) the letter or certificate in the standard form they will have sent you,
ii) the original document and 
iii) your bill.

If done properly it is highly likely that this type of advice will take at least 4 hours of your time and no less than 1 hour of supervisory time. Other factors that should be taken into account when providing a fee estimate will include the amount of the loan, the potential involvement of any business or domestic partners, professional advisers (such as accountants) and the overall level of risk involved.  
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