In The Matter Of:
Sate of Tennessee, ex rel., Randy Rayburn, et al v.
Robert E. Cooper, Jr., Tennessee Attorney General

Bench Ruling of Chancellor Claudia Bonnyman
November 20, 2009

Vowell & Jennings, Inc.
214 Second Avenue North
Quite 207
Nashville, Tennessee 37201
615-256-1935

Original File MELROSE.TXT




I N THE CHANCERY COURT
FOR DAVI DSON COUNTY, TENNESSEE

STATE OF TENNESSEE, ex rel .,
RANDY RAYBURN,

JOHN (JANE) DOES NOS. 1-13,
AUSTI N RAY, and

FLANEUR LLC d/ b/ a MELROSE,

Plaintiffs,

ClVIL NO
09-1284-1

VS.

ROBERT E. COOPER, JR ,
TENNESSEE ATTORNEY GENERAL,

Def endant .

N N N N’ N N’ N o o o o o o o

BENCH RULI NG CF:
CHANCELLOR CLAUDI A BONNYMAN
Novenber 20, 2009

VONELL & JENNI NGS, | NC
Court Reporting Services
214 Second Avenue North
207 Washi ngt on Squar e Bui |l di ng
Nashvil |l e, Tennessee 37201
(615) 256-1935

Vowell & Jennings, Inc. (615) 256-1935




© 0 N oo o B~ w N Pk

N NN N NN R R R R R R R R R R
g b~ W N P O © 00 N oo 0o~ W N O

APPEARANCES:
For the Plaintiffs:

DAVI D RANDOLPH SM TH, ESQ
Smth & Schm dt
193 21st Avenue Sout h
Nashvill e, Tennessee 37212
Phone: 615-742-1775
Fax: 615-742-1223
drs@lrsl awfirmcom

and
DAVI D L. RAYBI N, ESQ
Hol | i ns, Wagster, Watherly & Raybi n,
Suite 2200, Fifth Third Center
424 Church Street
Nashvil |l e, Tennessee 37219
Phone: 615- 256- 6666
Fax: 615- 254- 4254
dr aybi n@wyl| aw. com

and
ADAM DREAD, ESQ
Dur ham & Dread, PLC
1709 19t h Avenue Sout h
Nashvill e, Tennessee 37212
Phone: 615- 252- 9937
Fax: 615-277-2277
dur hamandddr ead. com

and
WLLIAMT. CHEEK, |11, Esq.
BONE, MALLESTER, NORTQN, PLLC
Nashville Cty Center, Suite 1600
511 Union Street
Nashvill e, Tennessee 37219
Tel ephone: 615- 238- 6300
Fax: 615- 238- 6301
www. bonel aw. com

and
ALLEN N. WOODS, ESQ
Law OFfice of Allen N. Wods
1600 Di vi sion Street
Nashvill e, Tennessee 37203
Tel ephone: 615- 252- 2315

PC

Vowell & Jennings, Inc. (615) 256-1935




© 0 N oo o B~ w N Pk

N NN N NN R R R R R R R R R R
g b~ W N P O © 00 N oo 0o~ W N O

For t he Def endant:

and

For

and

M CHAEL A. MEYER, ESQ

Assi st ant Attorney GCeneral

Law Enf orcenent & Special Prosecution
Di vi si on

2nd Fl oor, CHB

425 5th Avenue North

Nashvill e, Tennessee

Tel ephone: 615-741- 4082

Fax: 615-532-4892

m chael . neyer @g. t n. gov

LYNDSAY FULLER SANDERS, ESQ

Assi stant Attorney GCeneral

Law Enf orcenent & Special Prosecution
Di vi si on

2nd Fl oor, CHB

425 5th Avenue North

Nashvil |l e, Tennessee

Tel ephone: 615- 741- 4087

Fax: 615- 532- 4892

the Am cus Curi ae:

PATRI CI A HEAD MOSKAL, ESQ

Bradl ey, Arant, Boult, Cunm ngs
Rounabout Pl aza

1600 Division Street, Suite 700
Nashvi |l | e, Tennessee 37203

Tel ephone: 615- 244- 2582

Fax: 615-252-6369

pnoskal @abc. com

JONATHAN C. STEWART, ESQ
1812 Br oadway
Nashvil |l e, Tennessee 37202

Vowell & Jennings, Inc. (615) 256-1935




© 0 N oo o B~ w N Pk

N NN N NN R R R R R R R R R R
g b~ W N P O © 00 N oo 0o~ W N O

| NDEX COF EXHI BI TS

Col l ective Exhibit No. 1
(Copy of Statutes)

Page

Vowell & Jennings, Inc. (615) 256-1935




© 0 N oo o B~ w N Pk

N NN N NN R R R R R R R R R R
g b~ W N P O © 00 N oo 0o~ W N O

PROCEEDI NGS

THE COURT: Lawyers and parti es,
this is a bench ruling, and it wll include all
nmy definitions and judgnent of the | aw But
when cases were clear as that, in case that it's
probably going to go to the Court of Appeals,
t hen we neke every effort we can to render a
bench ruling taking things under guideli nes.

This |l awsuit was brought by the
plaintiffs in part of a decl aratory judgnent

that | eqgislation passed in 2009, and codified at

TCA Section 39-17-1305(c). It's
unconstitutional or otherw se ill egal. The
plaintiffs -- sone of the plaintiffs are

citizens who are gun pernit holders. O her
plaintiffs are restaurant owners and wait staff
at restaurants. All the plaintiffs noved for a
a partial summary judgnent that the statute or
t he section of the statute was unconstituti onal
because it's void for vagueness. And the
Attorney Ceneral filed a the cross notion to

di sm ss the void of vagueness cl ai s brought by
these plaintiffs. The plaintiffs and the State
agree there are no material facts in dispute,

and the question is one of |law. There are other
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I ssues in the overall case, but these other
I ssues are not the subject of sunmmary judgnent.

Because the question is one of
| aw, the Attorney General by intent did not file
a statenent of undi sputed facts to support his
cross judgnent, and also the State, who's been
added as a defendant in this general conmment or
statenent of the case.

I don't want the Court of Appeals
to be looking for -- to do what | did, which was
to l ook for statenents of undi sputed facts from
all the parties because they're just not there.
There's a reason why they're not there. The
Attorney CGeneral responded to the plaintiffs'
statenent of undi sputed facts that the
statenents were either opinions, and not fact;
or were an interpretation of the | aw, and not
fact; or were a | egal argunent policy statenent,
and not fact.

The first plaintiffs and the
intervening plaintiffs advanced an i denti cal
statenent; that is, they advanced a statenent of
undi sputed fact that were the sane statenents.
So the tine spent by the Court in understanding

the facts in the case are limted to facts which
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set the context or the background for the
| awsui t .

Now t he Rayburn plaintiffs, which
i ncl uded M. Randy Rayburn and John Doe
plaintiffs, also noved for sunmary judgnent
based on their theory that there's been an
unconsti tuti onal del egati on of police power;
that is, that the statute creates an
unconsti tuti onal del egati on of police power in
that the restaurants can opt out by -- in part
opt out by placing signs in their -- on their
private properties. And the Rayburn plaintiffs
and intervening plaintiffs -- I'"'msorry -- the
Rayburn plaintiffs and the John Doe plaintiffs
al so take the position that there is a
preenption, that OSHA preenpts this statute
under its general duty cl ause.

The issues in the case: The
plaintiffs, that is the John Doe plaintiffs 10
and 11, state that the statute is so vague, that
it offends due process guarantees in the federal
and statute constitutions.

First, the plaintiff gun permt
hol ders cont end because they cannot know which

pl ace is serving al cohol, w ne, or beer, neet
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the definition of restaurant under the act,
there's no fair warni ng about what's prohi bited,
so people carrying guns |awfully may act
accordi ngly.

Second, say the plaintiffs, the
State's failure to provide a definition of
"restaurant,"” which can be known, invites the
arbitrary and discrimnatory enforcenent of a
crimnal | aw In other words, the police cannot
know what place is a restaurant under the act.

The Melrose plaintiffs contend that

they neet the definition of restaurant under TCA
39-17-1305; and they face the possibility that
police may charge them wi th ai ding and abetti ng
if they serve alcohol to a permit hol der who
carries a gun. The Melrose plaintiffs contend
the option of posting a sign, which is found at
TCA 39-17-1359, may not protect them from
prosecution. The Melrose plaintiffs adopt the
John Doe plaintiffs' argunents of vagueness.

The remaining plaintiffs, M.
Rayburn and the other John Does, first raise the
voi d of vagueness issues fromthe perspective of
wait staff and restaurant owners. They nove for

a partial summary judgnent based upon the
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unconsti tuti onal del egati on of police powers and
preenption by virtue of Tennessee's OSHA' s
general duty cl ause.

The Rayburn plaintiffs contend
there's no fair warning to their custoners, to
them or to custoners; and they're exposed to
arbitrary prosecution by | aw enforcenent.

The Rayburn plaintiffs advance
that the idea that no-gun postings option | eaves
it to restaurant owners whet her to ban guns
where al cohol is served, even though in general,
firearns are not all owed where al cohol is
served.

Last, the Rayburn plaintiffs
contend that, as |I've stated before, that OSHA
requires a safe work environnent, and it trunps
TCA 39-17-1305.

The Attorney Ceneral seeks
di sm ssal of the plaintiffs' clains on summary
j udgnent because Chancery Court does not have
subj ect matter jurisdiction over declaratory
j udgnent cases which challenge validity of a
crimnal | aw Only the -- according to the
State, only the Gimnal Courts or Crcuit

Courts with the crimnal jurisdiction have
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subject nmatter jurisdiction, and that these
courts of equity do not.

The Attorney General also asserts
that the plaintiffs' lawsuit is not justiciable
because the entire controversy depends upon
hypot hetical situations in theory rather than
actual |l egal i1issues. The restaurant owners,
according to the State, nay avoi d any possible
probl em by opting for a no-weapons policy on
their private properties. The owners' fear of
prosecution, according to the State and the
Attorney Ceneral, is not a real fear because if
he does not reasonably know a gun permt hol der
has a gun, a charge of aiding and abetting is
not proper or appropriate.

The plaintiffs who wish to carry
weapons into restaurants selling al cohol wll
i nvalidate a | aw; and therefore, be unable to
carry at all tinmes where alcohol is served. And
the State nmakes the argunent that this is an
illogical conclusion if you believe that the
plaintiffs have a true notivati on.

The Attorney Ceneral seeks
di sm ssal for another reason. The district

attorney generals are not parties; and a

Vowell & Jennings, Inc. (615) 256-1935 10
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decl arati on of statenent provides that all
persons who have an interest nust be nmade
parties.

The Attorney General and the State
have no authority to enforce TCA 37-17-1305; nor
to interfere with the district attorney
general s' prosecutorial discretion. The
Attorney CGeneral and the State al so take the
position that 39-17-1305 is not vague. All the
criteria for a restaurant in the definition as
the statute are knowabl e by the ordinary
citizen. If a permt holder has a doubt, he
should not carry his weapon. As a practical
matter, a m stake by a permt holder is not
crimnal intent; and the gun carrier would not
be prosecut ed.

Now t he Attorney Ceneral also --
and the State al so assert that TCA 39-17-1305 is
not preenpted by OSHA. There's no authority
ot herwi se. The Attorney General and the State
contend the option to post "no weapons" at TCA
39-17-1305(9) is proper because it only
addr esses private property, and not a public
t hor oughf ar es.

And | ast, the State contends that

Vowell & Jennings, Inc. (615) 256-1935 11
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If any part of the restaurant definition is
unconstitutionally vague, and it viol ates due
process; and here the Attorney General and the
State were | ooking specifically at the | ast
criteria for a restaurant; that is that the
restaurant be primarily in the business of
serving food, or getting its incone from food.
Then the Court can renove that offending
provision without altering the intent of the
state | egislature.

Now, of all of those issues that
the Court has summuari zed that the parties are
advanci ng, the issues that the Court wl | decide
today are: |Is there subject natter
jurisdiction? |Is TCA 39-17-1305(c)
unconsti tuti onal because it's void for
vagueness; and therefore, it violates the the
due process cl auses of the constitution? O
does OSHA preenpt the state statute? Five:
Does the statute all ow the unconstitutional
del egati on of state police powers?

And the Court sumari zes its
deci sion here that the Court finds it does have
subject matter jurisdiction in the case. The

Court finds that TCA 39-17-1305(c) does violate

Vowell & Jennings, Inc. (615) 256-1935 12
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t he due process rights of the plaintiffs,
generally, the plaintiffs, gun permt hol ders
because t he | anguage, "the serving of such neal s
shall be the principle business conducted,"
cannot be known to the ordinary citizen.

I nquiry would not be satisfactory or hel pful.

The Court finds the plaintiffs’
ot her theories are not supported by authority
such that the theories have nerit; and the
nmoti on for summary judgnent or a partial summary
judgnent is denied as to the other plaintiffs’

t heori es.

As to the findings of fact, there
are no material facts in dispute. The facts
avai l able to the Court which bear upon the |egal
i ssues are whether the definition of

"restaurant” in TCA-39-17-1305 can be easily

known or can be known at all. I n addition,
certain of the plaintiffs have shown -- and
t hese are the general permt holders -- have

shown that they intend to carry a gun into
restaurants which serve alcohol. And the
officials charged with the regul ati ons
enforcenent, that is a police chief or sheriff,

has threatened to use sancti ons agai nst persons

Vowell & Jennings, Inc. (615) 256-1935 13
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who violate TCA 39-17-1305.

As to the principles of law in the
case, rather than read legislation into the
record, the Court will attach to a bench ruling
a copy of TCA 39-17-1305 and TCA 39-17-1359 as
Col  ective Exhibit 1; and I'll make those
avai lable to the court reporter.

And then as to the principles of
| aw, as a fundanental conponent of both the due
process clause of the United State Constitution
and the Law of the Land cl ause of the Tennessee
Constitution is that a law is void for vagueness
if its prohibitions are not clearly defined.
Gray Med vs. City of Rockford, 408 US 104, a
1972 U.S. Suprene Court case. And the Court
also cites State vs. WI kins, 655 SW2nd, 914, a
Tennessee Suprene Court case, 1983.

The Suprene Court has expl ai ned
t hat vague | aws of fend several inportant val ues.
First, because we assune when a man is free to
steer between | awful and unl awful conduct, we
insist that | aws give the person of ordinary
intelligence a reasonabl e opportunity to know
what is prohibited so that he nmay act

accordingly. Vague |aws nmay attract the

Vowell & Jennings, Inc. (615) 256-1935 14
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I nnocent by not providing fair warning.

Second, if arbitrary and
di scrimnatory enforcenent is to be prevented,
| aws nust provide explicit standards for those
who apply them And this is the citation from
Gray Med at page 108.

The nore inportant of these two
factors is the presence of mnimal guidelines to
direct | aw enforcenent. And here the Court is
citing Collinder vs. Lawson, 461 US 352, a 1983
U S. Suprene Court case. Nevert hel ess, the
Suprene Court has warned the root of the
vagueness doctrine is a rough idea of fairness.
It's not a principle designed to convert into a
constitutional dilema the practical
difficulties in drawing crimnal statutes, both
general enough to take into account a variety of
human conduct, and sufficiently specific to
provide fair warning that certain kinds of
conduct are prohibited. This is from Colton vs.
Kent ucky, 407, US 104, a U. S. Suprene Court case
decided in 1972. And the |l anguage is al so
stated or quoted in State vs. Stricklin, a
sout hwest -- a Tennessee Suprene Court case in

1975.

Vowell & Jennings, Inc. (615) 256-1935 15
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As to the subject matter
jurisdiction, which | really should have
evaluated first because if the Court doesn't
have subject matter jurisdiction, the void for

vagueness anal ysis doesn't natter. But goi ng

slightly backwards, | did do sone work, |ike all

the parties did, to find enough cases --
reported cases in Tennessee that set a pattern
which we would like to have a case that just
sets out like a |law that says that a Chancery
Court sitting as a board of equity, which it
does, has subject matter jurisdiction over

decl aratory action judgnent actions which
evaluate crimnal |laws. There are plenty of
cases in Tennessee which say that the Chancery
Court must not enjoin the enforcenent of
crimnal statutes; and | think all the | awers
in the roomrealize that that's the case. But
| ooking for and finding a case which just says
"Yes, Chancery Court does have jurisdiction on
decl aratory judgnent actions to eval uate
crimnal laws,"” the way this Court cane to its

conclusion that it has subject matter

jurisdiction is by |ooking at four cases and the
ALR. And those cases are Parlor vs. Buckner, in
Vowell & Jennings, Inc. (615) 256-1935 16
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whi ch the Chancery Court entertained a | awsuit
whi ch | ooked at whether it can determ ne the
constitutionality of |aws declaring the
operation of poolroons is unlawful under the
decl aratory judgnent act. And although there's
sone | anguage in this case, which di scusses
whet her there were property rights invol ved,

whi ch woul d be a special case; the general

| anguage in the case seens to indicate that the
property rights are not the real issue; that the
real issue is whether the plaintiffs have a
special interest in the question of the
constitutionality of a penal statute distinct
fromthe interest of the public generally. And
the Court stated in that case: "W're of the
opi nion that a person so situated is entitled to
bring and mai ntain an action for the

determ nati on of the proper construction or
constitutionality of such statutes under the
provi sions of a declaratory judgnent act." And
the bill in the present case, which this Court
must resolve in Chancery Court, was properly
filed against the sheriff in view of the

devel opnent of the bill, that the sheriff had

given notice of his intent to proceed agai nst

Vowell & Jennings, Inc. (615) 256-1935 17
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the conplainant. And then this Court goes on to
say that the Chancery Court cannot issue an

i njunction, but it does appear that the Suprene
Court in this case held that the |l awsuit was
properly brought in the Chancery Court; and that
was a 1927 case.

And then the next case is -- that
this Court is relying on to find subject
jurisdiction is dinton Books vs. City of
Menphis, in which Justice Janice Hol der held
that the Grcuit Court acting as a court of
equity, lacked jurisdiction to enjoin
enforcenent of the crimnal statute, but she
sent the case back for the Crcuit Court to rule
on the nerits of the business' constitutional
claims. And | don't know why she woul d have
sent it back to Crcuit Court, or that the
Suprene Court woul d have sent it back to Crcuit
Court, if the Crcuit Court had not had
jurisdiction over the question. And what the
record needs to showis that in Cinton Books
vs. Cty of Menphis, which is a 2006 Suprene
Court case -- a state Suprene Court case, the
Crcuit Court was -- did not have origi nal

jurisdiction over crimnal cases. And the

Vowell & Jennings, Inc. (615) 256-1935 18
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Circuit Court in many ways exercised in dinton
Books the sane jurisdiction that this Chancery
Court is exercising today. It has to be noted
that the city of Menphis and Shel by County has a
separate crimnal court. So now we see that a
civil court of record has subject matter
jurisdiction for purposes of getting the case
sent back to themto the rule on the nerits of a
decl aratory judgnent addressing a crin nal

st at ut e.

The next case the Court | ooked at
to determ ne subject matter jurisdiction is
Canpbell vs. Sundquist. And in that case, the
Circuit Court in Davidson County addressed a
crimnal case; did not issue an injunction. And
| think he was -- | don't believe Judge Kirtz
was asked to issue an injunction, but in that
case, the Court of Appeals said that --
addressed the nerits of a decl aratory judgnent
action. And Appeals Court Judge Hansel did not
believe -- did not necessarily say that the
Circuit Court had subject nmatter jurisdiction,
but the other judges did; and that's the | aw of
t he | and.

And then the | ast case is G ubb

Vowell & Jennings, Inc. (615) 256-1935 19
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vs. Mayor and Al derman of Morri son. This is a
1947 case. And you'll see if | didn't have it
in here. Well, this says Chancery Court had
jurisdiction of a suit by the holders of their
permt for a declaratory judgnent as to the
levity of a city ordi nance prohibiting the sale
of beer, and which did not involve a property
right in 1947, because the property right was
not recogni zed at that tine. It's been

recogni zed si nce. But at that tinme, the
chancel l or was found to have jurisdiction over
that particul ar declaratory judgnent. And those
are the cases on which the Court is relying.

In ALR, 10 ALR 3rd, 727, throw
sone light on why it is that Tennessee doesn't
have maybe a bright-line case addressing this
subject. And that ALR article analysis is: "1t
now seens reasonably well settled that in an
ot herwi se proper case, declaratory relief may be
granted notw t hstandi ng the fact that the
declaration is as to validity of a statute
having crimnal and for penal provisions. And
it seens | ake cl ear under the nodern practice in
nost courts that declaratory relief wll not

deni ed nerely because the petitioner, by

Vowell & Jennings, Inc. (615) 256-1935 20
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violating the statute or ordi nance in question,
to have the issue of qguilt tried out in a

crim nal prosecution. In the earlier cases
foll ow ng general attitude through the equity
courts, the view seened to be that a decl aration
woul d be readily given where property rights
were t hreatened than where purely personal
rights were involved. But nodern trend seens to
be toward the protection of the personal, as
well as property rights. Accordingly, where the
petitioner is threatened wth an

unconsti tutional deprivation of either property
or personal rights; and to remit himto the

ordi nary processes of crimnal |aw would, under
t he circunstances, deprive himof a speedy and
an effective renedy. And it seens that the
courts will nowreadily entertain an action for
declaratory relief. However, the petition nust
present actual and justiable controversy. The
case nust be one in which the declaration wll
be effective to settle the question, and

term nate the controversy; and all the parties
whose rights are substantially and directly
affected by the declaration nust be before the

court." So it's not that it's free for all, but

Vowell & Jennings, Inc. (615) 256-1935 21
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It does appear that Chancery has subject natter
jurisdiction of this case.

As to the argunments and appl yi ng
the law to the case, under current |aw, firearns
are prohi bited where al cohol is served. And
this is at 39-17-1305(a). As currently witten,
the law i s cl ear and unanbi guous as "currently"
meani ng before the excepti on was present ed.

It's easily understood and easily applied by
busi ness owners and aut hori zed owners of
firearns. This statute in its section (a) nakes
it acrimnal offense for a patron to carry a
firearminto any establishnent that serves

al cohol. While it renmains unlawful in Tennessee
to carry firearnms into establishnents that serve
al cohol, the new provisions of section (c) of
this sane statute creates a new exception that
all ows persons who are authorized to carry
firearns into restaurants so | ong as that person
i's not consunm ng al cohol, beer, or wine. The
exception, which is section (c) of the statute,
repl aces what historically has been a bright-
line rule with the new exception fraught wth
anbiguity. The new exception of the prohibition

agai nst firearns where al cohol is served creates
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anbi guity where none existed before, and is
vague on its face in that it fails to satisfy
the constitutional standards of fair warning and
fair enforcenent.

Law enforcenent officials are no
better suited to make the difficult judgnent
call as to whether the serving of neals
constitutes the principal business of an
establ i shnent; such that the presence of a
handgun on the prem ses woul d be | egal or
illegal. The lack of clarity, an explicit
standard, specifically directed to whether the
restaurant is in the business of primarily
serving of neals -- the principal business of
serving neals, fails to discuss either fair
enf orcenent standards as wel | .

And as further analysis, the Court
finds that the other criteria in the statute,
whi ch have to do with deternining whet her the
restaurant is open for serving neals five days a
week, or serving one neal a day, it's not
difficult for the ordinary person or patron to
di scern because nost restaurants, which serve
food, want the public to know that they serve

f ood; and advertise the service of food in
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witing on the walls, in witing on the nenus,
in witing in ads. And the Court finds and

beli eves that the ordinary citizen can nake

i nquiry of restaurant workers -- or excuse ne --
restaurant worker -- entity workers as to the
service of neals, and the frequency of the
service of neals; and that this information can
be fairly, easily known to the patron. However ,
t he | anguage that the Court has pointed out as
bei ng unfairly vague cannot be easily known, and
may never be known by a patron as a matter of
fact.

And goi ng back now to the i ssues
in this case: Does t he Chancery Court have
subject matter jurisdiction over this
decl aratory judgnent act which addresses a
crimnal statute? And the Court has found that,
yes, the Chancery Court does have subject matter
jurisdiction.

Is TCA 39-17-1305 unconsti tuti onal
because it's void for vagueness? And the Court
finds here that the specific | anguage that the
Court has focused upon; that is that the
business is in "the principal business of the

serving of neals or food" is void for vagueness.
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The next i1 ssues, does OSHA preenpt
this state statute? And the Court finds here
that there is a failure of authority for such a
t heory.

Nunber five: Does the statute
all ow the unconstutitonal del egation of the
state police power? And here the Court agrees
wth the State and the Attorney CGeneral that
there is a distinction between the facts in this
case, which allow the private property owner to
regulate its own private -- exclusively private
space; and that the cases cited by the
plaintiffs raise the i ssue of private owners
regul ati ng and nanagi ng public space when, in
fact, the law at issue in those cases was that
-- was there to enhance the public wel fare, and
to protect the public.

And | awers, |I'mjust asking the
plaintiffs to order just the bench ruling; to
file that bench ruling; and then please submt a
judgnent. And | think this should be a -- |
t hi nk probably all of you wll agree, it would
be a Rul e 54. Do you think? | sort of got the
I mpressi on because you filed a partial summary

j udgnent notion, and the State responded; that
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you would want this issue to be exam ned for the
rest of the cases.

MR SM TH: Yes, your Honor. We
can respond in the final order.

THE COURT: Ckay. I think nmaybe
one of you nentioned that to ne at the
I njunction hearing, but | don't want to make
t hat deci sion for you.

MR SM TH: Thank you.

THE COURT: Ckay. So if you
i nclude that in the order, and then incorporate
the bench ruling, | think that wll get it.

MR SMTH  And we w il add the
State as parties al so because that's by
agr eenent .

THE COURT: Ckay. Because that's
by agreenent.

MR, SM TH: Thank you.

THE COURT: Ckay. | think that's
it. We're in adjournnent.

COURT OFFICER:  All rise.

(The proceedi ngs were adjourned at 12:45

p. m)

Vowell & Jennings, Inc. (615) 256-1935 26




© 0 N oo o B~ w N Pk

N NN N NN R R R R R R R R R R
g b~ W N P O © 00 N oo 0o~ W N O

REPORTER S CERTI FI CATE

I, VICKI S. GANNO, Regi stered
Pr of essi onal Reporter, Certified Court
Reporter, and Notary Public for the State of
Tennessee, hereby certify that | reported
f or egoi ng proceedi ngs; that the proceedi ngs were
stenographically reported by ne; and that the
f oregoi ng proceedi ngs constitute a true and
correct transcript of said proceedings to the
best of ny ability.

| further certify that | am not an
attorney or counsel of any of the parties, nor a
rel ati ve or enpl oyee of any attorney or counsel
connected with the action, nor financially
interested in events of this action.

Signed this 24th day of Novenber, 2009.

VICKI S. GANNO, RPR, CCR, Notary Public
State of Tennessee at Large

My Conmm ssion expires January 7, 2013
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