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A recent Employment Relations Authority case, 
Fonterra Brands (New Zealand) Limited v 
Lanigan [2023] NZERA 197, has held that an 
employer may reasonably and lawfully instruct 
its employees to use biometric recognition as a 
medium for timekeeping and attendance 
systems. 
 
Fonterra Brands (New Zealand) Limited 

(“Fonterra”) wanted to implement fingerprint 

scanning technology (“FST”) for timekeeping 

and attendance. A group of about 31 

maintenance workers refused to comply with 

this requirement, one of whom was Mr Lanigan.  

 

Mr Lanigan argued that providing his 

fingerprints for the FST would intrude upon his 

privacy. He also argued that Fonterra could not 

legally impose FST on him by direction or 

instruction, and that the Collective Agreement 

must be varied by agreement before FST is 

used. 

 

Fonterra agreed that Mr Lanigan’s privacy 

would be intruded upon but disagreed with him 

regarding the extent of the intrusion. It also 

disputed that agreement under the Collective 

Agreement was required before 

implementation. 

 

On 15 November 2022, Fonterra confirmed to 

Mr Lanigan that he was required to have a finger 

scan using Fonterra’s chosen system, Kronos. 

Mr Lanigan confirmed that he would not provide 

his fingerprints to Fonterra. 

 

Fonterra applied to the Authority for an urgent 

declaration that it could lawfully and reasonably 

instruct Mr Lanigan (and other employees) to 

register and use FST for recording time and 

attendance at work. 

The Authority noted that the requirement to 

follow the lawful and reasonable instructions of 

an employer was a term implied in law in every 

employment agreement. Consequently, failure 

to follow such instructions may expose an 

employee to disciplinary action by the employer.  

 

The Authority examined the issues in the 

context of the Information Privacy Principles 

under the Privacy Act 2020, including reviewing 

guidance from the Office of the Privacy 

Commissioner regarding how the Privacy Act 

regulates biometrics. It also reviewed the 

provisions of the relevant Collective Agreement. 

 

Ultimately the Authority decided that: 

 

 Fonterra had a lawful purpose in wanting 

to collect biometric information, and this 

was connected to its function as an 

employer (as per Information Privacy 

Principle 1); 

 The level of intrusiveness into privacy was 

at the lower end; and 

 Fonterra’s ability to give lawful and 

reasonable instructions about the use of 

FST was limited/qualified by the Collective 

Agreement’s requirements for consultation 

and good faith behaviour; and 

 Fonterra’s consultation with the 

employees regarding implementation of 

the system was “real and adequate”. 

 

The Authority declared that Fonterra could 

therefore lawfully and reasonably instruct Mr 

Lanigan to use FST for the purposes of 

recording time and attendance at work. 
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Another interesting recent Authority case is 

Tamaki v FIRST Union Incorporated [2023] 

NZERA 181. This case involved an 

application by Ms Tamaki for interim 

reinstatement following her dismissal on 7 

December 2022. 

 

Reinstatement is the “primary remedy” for 

employment cases, though it is not always 

sought by employees. Employees can also 

seek interim reinstatement, whereby they 

are reinstated to their position pending the 

substantive hearing of their personal 

grievances by the Authority. 

 

Ms Tamaki was a Union Organiser for FIRST 

Union (and its predecessors) for 16 years. In 

addition to her role, she also held the office of 

Āpiha Māori, supporting the work of FIRST 

Union’s Rūnanga in promoting the involvement 

and representation of Māori members. 

 

On 17 October 2022 Ms Tamaki sent an 

email to all of the Union’s organisers and 

managers, headed “Behaviour of Paid Union 

Officials”. She noted she was bringing 

concerns as the Āpiha Māori about 

“unbecoming behaviour” from some paid 

union officials during negotiation of the 

Countdown collective agreement. She said 

that she had received complaints about 
“abuse towards a group of team members of 

the Countdown bargaining team”. She said, 

among other things, that those members’ 

voices were “ignored”, “smirked at” and 

“belittled”. She noted that those members felt 

they “were treated differently from those who 

aren’t people of colour” and described those 

members as “being treated as excrement by 

paid officials”. 

 

She highlighted her concerns about a report 

written by a recently-departed secretary for 

the Union’s Retail, Finance, Commerce 

(RFC) division, Mr Peterson. The report 

stated that, “There [were] significant 

problems in the Auckland RFC team” 

including “alarming currents of bullying and 

exclusion directed [at] organisers outside of 

this group.” 

 

 

 

 

Ms Tamaki was highly critical of First Union’s 
management, saying she imagined 

“management are scrabbling trying to find 

out who else knows about the report” 

however they should be concerned about the 

behaviour of the writer of the report (the 

Authority noted that staff would have known 

she was referring to Mr Peterson). She said 

other staff had made complaints about Mr 

Peterson and wanted to know if these would 

be investigated. The Authority noted that Ms 

Tamaki said, “she knew her email would 

upset some people but the union was ‘going 

down the drain’”. 

 

The General Secretary, Mr Maga, instructed 

Ms Tamaki to recall her email and tell its 

recipients to delete it, giving her 24 hours to 

comply. Ms Tamaki did not do so, and was 

shortly thereafter invited to a disciplinary 
meeting. After going through a disciplinary 

process, Ms Tamaki was dismissed for 

serious misconduct on 7 December 2022. 

 

Ms Tamaki raised personal grievances with 

the Union and sought interim reinstatement 

to her position. The Authority did not grant 

interim reinstatement because: 

 

 “The merits of Ms Tamaki’s case were 

not strong enough to make her eventual 

prospects for permanent reinstatement 

sufficiently clear”; and 

 

 “Ordering her reinstatement meanwhile 

had operational and relationship 

difficulties that could not have 

practically and reasonably provided a 

workable solution in the interim period”; 

and 
 

 Interim reinstatement was not in the 

interests of justice. 

 

The substantive decision for this case is 

pending and has been set down for 2 and 3 

August 2023. 
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ER Seminars - 2023 
 
Our first 2 seminars of the year have sold out.  Don’t miss out on the final one for 2023 being held on 
Tuesday 12 & Wednesday 13 September 2023   
 
Further information in regard to the course content and registration details can be found on our 
website – www.mgz.co.nz/training  


