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ABOUT THE SURVEY
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SUMMARY OF KEY FINDINGS

Resources
In-house departments—even at larger
companies—are operating with small staffs
and tight budgets. General counsel and staff
are being stretched thin by increasing
workload.

Legal Ops
The legal operations revolution is underway
for a growing number of in-house 
departments — but many companies have 
yet to institute a legal ops team to support 
the legal department.

Litigation Volume
The vast majority of in-house teams face a
daunting volume of cases. Most have active
defense litigation and some are grappling 
with dozens of cases simultaneously.

Outside Counsel
While in-house lawyers say relationships still
win the work, companies are sending strong
signals about the need to hire litigation
counsel based upon exposure and potential
liability.

Alternative Fee Arrangements
A growing number of firms — though 
not all — is embracing alternative fee 
arrangements. Among those using AFAs, the 
majority are deploying them in both defense 
and plaintiff-side matters.

Risk Factors
The size of potential damages is the number
one risk factor in-house counsel use to assess 
their response to defense-side litigation. With 
affirmative claims, the likelihood the claim will 
succeed is the most important issue.

Litigation Risk Transfer Products
The majority of law departments have yet to
take advantage of litigation risk transfer
products. Most say, however, they are open 
to using them—particularly to gain greater
budget certainty around costs.

Affirmative Litigation
In-house leaders say they would be open to
pursuing affirmative cases regardless of the
size of the claim if they were made aware of
them. However, few currently rely upon
outside help to identify opportunities.

Litigation Funding
Law departments are aware of funding,
though very few have used it to finance 
cases. When they do, they most often use 
non-recourse loan structures.

Insurance
Companies certainly have insurance that
covers litigation expenses, but very few of
them are actually using their policies. Most 
say insurance is used less than 10 percent of 
the time in litigation.
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LEGAL DEPARTMENT STAFFING

https://www.law.com/corpcounsel/2023/06/28/top-10-legal-department-budget-staffing-and-spending-trends-in-2023/
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LEGAL DEPARTMENT BUDGETS

Our survey respondents
are operating with tight
expense budgets,
particularly for litigation.
Sixty-two percent of in-
house counsel said
outside counsel/litigation
expenses made up less
than half of their annual
legal department budget.

https://aboutblaw.com/baNK
https://www.acc.com/sites/default/files/2024-01/ACC_2024_Chief_Legal_Officers_Survey_Key_Findings.pdf
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LEGAL OPERATIONS

Finance
75%

Technology
69%

Requests for 
Proposals

50%

Planning
44%

Research
44%

Outside
Counsel

Selection
44%

https://www.bloomberglaw.com/login?target=https%3A%2F%2Fwww.bloomberglaw.com%2Fdocument%2FX1STB6DC000000%3Fjcsearch%3Dgmd45edejlk#jcite
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LITIGATION VOLUME

https://www.thomsonreuters.com/en-us/posts/legal/state-of-the-us-legal-market-2024/
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https://engage.nortonrosefulbright.com/838/32791/uploads/2024-annual-litigation-trends-summit.pdf
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OUTSIDE COUNSEL

https://archive.blogs.harvard.edu/hlscasestudies/2016/04/26/product-summary-corporate-purchasing-project-how-sp-500-companies-evaluate-outside-counsel/
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ALTERNATIVE FEE ARRANGEMENTS

https://assets.bbhub.io/bna/sites/7/2023/07/2023-Legal-Ops-and-Tech-Survey.pdf
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INSURANCE
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DECISION MAKING

https://legal.thomsonreuters.com/en/insights/articles/general-counsel-risk-mitigation-article


Certum Group | certumgroup.com | 214-570-3661 14

LITIGATION RISK FACTORS

We asked in-house counsel to rank 
several risk factors to determine which 
were the most important when they 
made decisions about defending a case 
or pursuing an affirmative claim. On 
the defense side, the “size of possible 
damages” and whether the matter is a 
“bet-the- company” case ranked first. 
The “likelihood of prevailing” in the case 
ranked second. In other words, as a 
company faces risk, general counsel and 
heads of litigation are more concerned 
about the company’s potential exposure. 
It logically follows that reputational risk 
would be strongly influenced by this 
factor as well.

When the company is considering 
bringing an action, however, the factors 
are reversed. By a wide margin, the 
likelihood of winning the case was the 
most important issue for in-house counsel 
when considering affirmative claims. 
The size of the claim and reputational 
risk were tied at a distant second. Other 
factors, such as cost, was more important 
in plaintiff-side matters. The relationship 
with a defendant was also a primary 
consideration for roughly 12 percent of 
in-house counsel when they decide to 
pursue affirmative claims. Obviously, suing 
business partners is a key consideration.
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RISK TOLERANCE

We asked in-house counsel to assess their
companies’ tolerance for litigation risk. 
Not surprisingly, given the inherent role of 
the legal department in reducing overall 
legal risk, there is not a particularly high 
tolerance for litigation risk among in-house 
counsel.

A solid majority—64 percent—of 
companies take a middle ground approach, 
saying they are “somewhat tolerant” of 
litigation risk. About one in
five companies are “tolerant” of risk. 
This may suggest a few companies are 
leveraging affirmative litigation as a tool for 
revenue generation. At the opposite end of 
the spectrum, just 14 percent are
“not tolerant at all” of litigation risk.

In-house counsel also responded to 
questions about the types of litigation 
about which they are most concerned. 
The answers aligned closely with the types 
of litigation they are defending the most: 
breach of contract and employment cases, 
followed by product liability/personal 
injury, intellectual property, and class 
actions. 

As we noted in our discussion of litigation 
volume, we suspect that environmental, 
social and governance (ESG) issues, 
cybersecurity and data protection, and 
employment disputes around diversity, 
equity and inclusion may soon join the list
of litigation issues that cause law 
departments the highest levels of concern.
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LITIGATION RISK TRANSFER PRODUCTS

Which litigation risk transfer products
are you familiar with?
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1) Cost certainty and to transfer the outcome 
risk of litigation (49% of respondents).

2) Cost savings (42% of respondents).

3) Avoiding P&L and/or balance sheet 
impairment (40% of respondents).

The results testify to the ongoing pressure in-
house counsel feel to ensure the law department 
is adding value to the overall business. One of 
the primary stumbling blocks general counsel 
face is the unpredictability of litigation expenses 
and the fact that unexpected legal costs can have 
an immediate, negative impact on the bottom 
line. This can be a particular problem for general
counsel at public companies and at private-
equity portfolio companies, where a large influx 
of legal bills could help to undermine quarterly 
financial results.

As discussed earlier in this report, according to the 2024 ACC Chief Legal Officer survey, more general 
counsel are focusing on high-level corporate strategy rather than taking on tactical legal issues, noting 
that operational efficiency is their top strategic initiative, followed by “right sourcing” of legal services, 
and managing legal talent.

It is probably safe to say that companies are likely to reward outside counsel with a greater share of 
the work if they understand these fundamental dynamics and proactively bring novel and alternative 
solutions to the table that are designed to assist the legal department in meeting its business and legal 
objectives.
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AFFIRMATIVE CASES AND EARLY MONETIZATION
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LITIGATION FUNDING

■      In-house departments 
identified funders 
primarily through 
referrals from business 
contacts and outside 
counsel. 29% received 
referrals from funding 
brokers. 14% of the 
respondents reached 
out to funders directly.
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CONCLUSION
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ABOUT
CERTUM GROUP

Certum Group provides bespoke solutions 
for companies facing the uncertainty 
of litigation. We are the leader in 
providing comprehensive alternative 
litigation strategies, including class 
action settlement insurance, litigation 
buyout insurance, judgment preservation 
Insurance, adverse judgment insurance, 
litigation funding and claim monetization. 
Our team of experienced former litigators, 
insurance professionals, and risk 
mitigation specialists helps companies 
remove the financial and operational 
volatility arising out of litigation by 
transferring the outcome risk.

certumgroup.com 
(214) 570-3661

5717 Legacy Drive
Suite 250
Plano, TX 75024
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