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Meruelo Maddux and the Roll Up Strategy.

On January 27, 2012, the Ninth Circuit spoke for the first time in a published decision on
the meaning of “single property or project,, in the Bankruptcy Code’s definition of
“single asset real estate,, (“SARE),,) in Bankruptcy Code § 101(51B). In re Meruelo
Maddux Properties, Inc., 667 F.3d 1072 (9th Cir. 2012). In Meruelo Maddux, the Ninth
Circuit rejected the debtor developer’s argument that its multiple single-asset subsidiaries
should be viewed jointly as a “whole business enterprise,, to avoid the SARE
requirements of Bankruptcy Code § 362(d)(3).

In light of Meruelo Maddux, debtors similarly-situated to the debtor in that case—holding
multiple properties in single-asset subsidiary entities—may consider an alternate strategy
to get their properties into bankruptcy but avoid the SARE label. A case currently
pending in Nevada may provide such a roadmap. In In re Whitton Corporation, 10-
32680-bam (Bankr. D. Nev.), the debtor’s principal orchestrated the merger of fifteen
single-asset entities into the debtor Whitton Corporation just 3 days prior to Whitton
Corporation filing Chapter 11. This “roll up,, strategy worked—at least for now. The
bankruptcy court rejected the lender’s motion for stay relief based on the SARE
provisions of the Bankruptcy Code.

Meruelo Maddux.

In Meruelo Maddux, the debtor Meruelo Maddux Properties, Inc. (“MMPI, ) was a
developer of multiple commercial and residential properties in and around Los Angeles,
California. Title to the real properties and real estate projects being developed by MMPI
was held by single-asset, “property-level | entities. These property-level entities were, in
turn, indirectly owned by MMPI. MMPI and 53 of its subsidiaries filed Chapter 11
petitions in 2009. As of the petition date, one of the subsidiary debtors, Meruelo Maddux
Properties—760 S. Hill Street, LLC (“MMP Hill,)), held title to real estate securing a loan
from Bank of America (“B of A,,). Meruelo Maddux, 667 F.3d at 1074-75.

B of A and the debtors relatively quickly contested the issue of whether the real estate
owned by MMP Hill was SARE under the Bankruptcy Code. Id. at 1074. The debtors
won that argument in bankruptcy court. Id. While the bankruptcy court noted that MMP
Hill “appears to have the characteristics of a [single asset real estate case],,, the court
nonetheless concluded MMP Hill’s real estate should not be viewed as SARE under the
Bankruptcy Code because it was part of a “whole business enterprise,, of MMPI and its
subsidiaries. Id. at 1076. On appeal to the Ninth Circuit, the debtors argued that MMPI
and its subsidiaries exhibited the following attributes:

e A consolidated cash management system in which deposits made into individual
entities’ accounts are swept into a single concentration account, and then each of
the entities’ expenses are paid from comingled funds;

e A history of using funds received by the individual property level entities for the
benefit of the overall enterprise;



e A consolidated internal management team;
e Enterprise-wide loan facilities and programs;

e A history of preparing and filing financial statements and other required reports
with the SEC on a consolidated basis;

e A history of preparing and filing tax returns on a consolidated basis;

e A history of marketing itself as a unified enterprise in connection with MMPI’s
pre-petition initial public offering;

e Quaranties given by upstream debtors such as MMPI for the benefit of property
level subsidiaries; and

e Debts secured by loans that were cross-collateralized.

B of A appealed the bankruptcy court’s ruling to the District Court. The District Court,
in turn, reversed the bankruptcy court’s SARE ruling. Id. at 1074. The debtors then
appealed to the Ninth Circuit.

The Ninth Circuit affirmed the District Court’s ruling that MMP Hill’s property was
SARE. The Ninth Circuit did not quibble with the bankruptcy court’s findings regarding
how MMPI, MMP Hill and the rest of MMPI’s property-level entities operated as a
single, integrated enterprise. Instead, in a rather succinct opinion, the Ninth Circuit noted
that the real estate owned by MMP Hill satisfied the three elements of SARE property
under the Bankruptcy Code: (a) a single property or project, other than residential real
property with fewer than 4 residential units; (b) the property or project generates
substantially all of the gross income of a debtor that is not a family farmer; and (c) no
substantial business is being conducted by the debtor other than the business of operating
the real property and activities incidental thereto. Id. at 1076. Looking at the plain
language of Bankruptcy Code § 101(51B), the Ninth Circuit concluded the statute did not
allow for a “whole business enterprise,, exception to the SARE definition and the
requirements of Bankruptcy Code § 362(d)(3). Id. at 1077.

The Ninth Circuit was careful to note, at several points, that the bankruptcy estates of
MMPI and its subsidiaries had not been substantively consolidated. Id. at 1075 n. 1 and
1077. In the Ninth Circuit’s view, corporate identity matters when it comes to
determining whether a property is SARE:

Absent a substantive consolidation order, we must accept MMP Hill’s
chosen legal status as a separate and distinct entity from its parent
corporation and sister subsidiaries, and look only to its assets, income, and



operations in determining whether [MMP Hill’s property] is single asset
real estate.

Id. at 1077.

Lenders, bond rating companies and investors in commercial mortgage backed
securities will no doubt take heart in the Ninth Circuit’s decision to uphold the
sanctity of a single-asset, property-owning entity in Meruelo Maddux.

Whitton Corporation.

But the good news that lenders and investors received in Meruelo Maddux may be
undercut by developments in the Whitton Corporation case in Nevada.

In Whitton Corporationl, the debtor is the owner and manager of multiple
commercial real estate properties in and around Las Vegas, Nevada. Prior to
December 3, 2010, most of these properties and projects were owned by property-
level, single-asset entities. Whitton Corporation and the property-level entities
were all controlled by a single individual. The property-level entities were
borrowers under separate loans from various banks. Each of these loans were
secured by the real estate owned by the property-level enitity.

On December 3, 2010, the individual principal of Whitton Corporation and the
property-level entities caused these property-level entities, as well as several other
affiliates, to be merged into Whitton Corporation. This was accomplished by the
execution and filing of articles of merger with the Nevada Secretary of State. As
a result of this series of mergers, the assets of 21 separate entities were merged
into Whitton Corporation. This included 16 separate real estate properties or
projects that were previously owned by property-level, single-asset entities.

Immediately after the merger, also on December 3, 2010, Whitton Corporation
entered into a “lock up,, agreement with Bank of Las Vegas. The Bank had loans
with one or two of the pre-merger entities. Under the lock up agreement, the
Bank agreed to certain impaired treatment of its secured claims under a future
Chapter 11 plan and agreed to vote in favor of a plan providing this treatment.

Two days later, on December 5, 2010, Whitton Corporation filed a Chapter 11
petition.

Several lenders, including Wells Fargo Bank, sought stay relief. Among other
things, Wells Fargo argued that:

" The following summary of the facts and ruling in the Whitton Corporation case is taken from the briefs
filed by Wells Fargo Bank and the debtors on Wells Fargo’s motion for stay relief, and the bankruptcy
court’s ruling on the motion stated on the record at a hearing on June 8, 2011.



e The pre-petition merger that violated covenants in the pre-petition loan
and security documents, combined with the lock up agreement with Bank
of Las Vegas, amounted to “cause,, for terminating the automatic stay
under Bankruptcy Code § 362(d)(1);

e These same factors demonstrated the Chapter 11 was filed in bad faith
thereby justifying stay relief under Bankruptcy Code § 362(d)(1) based on
the precedent of Matter of Little Creek Development Co., 779 F.2d 1068
(5th Cir. 1986) and its progeny; and

e Notwithstanding the pre-petition merger, the bankruptcy court should treat
Whitton Corporation’s properties as SARE properties and grant stay relief
under Bankruptcy Code § 362(d)(3).

The bankruptcy court rejected each of these arguments and denied stay relief
under Sections 362(d)(1) and (d)(3).

The bankruptcy court acknowledged that Wells Fargo had advanced the loans at
issue in contemplation that its borrowers would be single asset entities and that in
the event of a borrower bankruptcy the bank could take advantage of the SARE
provisions of the Bankruptcy Code. The bankruptcy court further acknowledged
that the pre-petition merger violated loan covenants.

The bankruptcy court, however, reasoned that a mere violation of loan covenants
is not sufficient “cause,, or evidence of bad faith to justify stay relief under section
362(d)(1). The court acknowledged that the pre-petition merger was intended to
avoid having the properties at issue subject to the SARE provisions of the
Bankruptcy Code. But in the court’s view, the merger was permitted under
Nevada corporate law; and the debtor was allowed to restructure itself pre-
bankruptcy in order to take advantage of reorganization under Chapter 11.

In the bankruptcy court’s view, the issue of bad faith turned largely on whether
the pre-petition merger affected any of the lender’s rights under state law—not the
Bankruptcy Code. The bankruptcy court noted that the merger of the various
property-level entities into Whitton Corporation did not affect Wells Fargo’s lien
or other collection rights existing under the loan documents and state law. Those
rights and remedies remained intact—albeit stayed and subject to modification as
allowed under the Bankruptcy Code.

While Wells Fargo may have expected it could avail itself of the SARE remedies
should one its borrowers file bankruptcy, in the bankruptcy court’s view, Wells
Fargo did not go far enough in structuring the pre-bankruptcy loans to protect this
expectation. Specifically, the bankruptcy court noted that Wells Fargo did not
require its borrowers to adopt corporate governance conditions such as a lender-
elected director and unanimous consent for a bankruptcy filing. By not insisting
on such protections, the bankruptcy court reasoned that Wells Fargo “took the



risk,, that its borrowers would restructure themselves to avoid the SARE
restrictions. Thus the bankruptcy court concluded there was no “cause,, for relief
under Section 362(d)(1)—whether based on bad faith or otherwise.

As for the bank’s motion under Section 362(d)(3), the court did not hesitate to
conclude that Whitton Corporation’s properties were not SARE properties. The
bankruptcy court reasoned that no one could “un-ring the bell,, of the pre-petition
mergers into Whitton Corporation. And once in bankruptcy, the re-constituted
Whitton Corporation was plainly not a single-asset entity and thus was not subject
to the Bankruptcy Code’s SARE provisions.

The bankruptcy court’s ruling in the Whitton Corporation case is consistent with
the Ninth Circuit’s ruling in Meruelo Maddux. Unlike MMP Hill in Meruelo
Maddux, the debtor Whitton Corporation was clearly not a single-asset entity and
thus failed the SARE test. Like the Ninth Circuit in Meruelo Maddux, the
bankruptcy court in the Whitton Corporation honored the corporate structure of
Whitton Corporation.

The import of the court’s decision to deny stay relief in Whitton Corporation is
the court’s refusing to consider the debtor’s pre-petition corporate maneuvering to
avoid the SARE provisions as evidence of bad faith. Apparently, the Whitton
Corporation court did not consider these pre-petition mergers and the resulting
Whitton Corporation to be akin to the “new debtor syndrome,, cases of the past
where courts have granted stay relief or dismissed petitions based on bad faith.

Perhaps equally notable is that the court in Whitton Corporation essentially
condoned a pre-petition substantive consolidation of multiple single asset entities
with little comment. That would not have been the case if such a merger had been
attempted post-bankruptcy. In that case, the debtors would have had to satisfy the
test for substantive consolidation set forth in Alexander v. Crompton (In re
Bonham), 229 F.3d 750 (9th Cir. 2000). Whether the Whitton Corporation
entities could have passed this test is debatable. But because the consolidation
took place pre-bankruptcy, the bankruptcy court never asked the question.

Loop 76 and Classification of Lender Deficiency Claims.

The bankruptcy court decision in In re Loop 76, LLC, 442 B.R. 713 (Bankr. D. Ariz.
2010) regarding the separate classification of a lender’s deficiency claim has been a hot
topic in the Arizona bankruptcy bar since it came out in November 2010. That decision
became even more notable this past February when the Ninth Circuit Bankruptcy
Appellate Panel aftirmed the bankruptcy court’s classification ruling in In re Loop 76,
LLC,  B.R._ ,2012 WL 603812 (B.A.P. 9th Cir. 2012).

Included with these materials is an article authored by Dale Schian and Trent Trueblood
of Schian Walker P.L.C. on bankruptcy court’s decision in Loop 76.



In its opinion, the BAP agreed with the trial court’s analysis of Bankruptcy Code §
1122(a)’s legislative history and the import of the Ninth Circuit’s earlier decision in In re
Johnston, 21 F.3d 323 (9th Cir. 1994). In re Loop 76, LLC, 2012 WL 603812, at *7-*13.
The BAP rejected the lender’s argument that “substantial similarity, among claims can
only be measured based on the nature and priority of those claims vis-a-vis the assets of
the debtor. Id. at *10-*12. Instead, the existence of an alternative source of payment on
a lender’s claim such as non-estate collateral (Johnston) or a third-party guaranty (Loop
76) is a factor that can justify finding a lender’s deficiency claim not substantially similar
to other unsecured claims thereby necessitating separate classification under the dictate of
Bankruptcy Code § 1122(a). Id. at *13.

In what is perhaps a notable tweak to the Bankruptcy Court’s ruling, the BAP commented
in a footnote on the relevance of a guarantor’s solvency. Id. at *13 n. 11. The
bankruptcy court considered it relevant whether the lender could ultimately collect its
claim from the third-party guarantors of Loop 76, LLC’s loan. In re Loop 76, LLC, 442
B.R. at 724. If the guarantors were insolvent, then this might weigh against finding the
lender had a real outside source of collection and a finding that its deficiency claim was
substantially dissimilar to the claims of other unsecured creditors. Id. The bankruptcy
court invited the lender and the debtor to present evidence of the guarantors’ solvency at
the confirmation hearing, id., which they did. The bankruptcy court ultimately concluded
that the guarantors were solvent and thus the lender had a bona fide, non-estate source of
repayment of its deficiency claim. In re Loop 76, LLC, 2012 WL 603812, at *13 n. 11.
Hence, the deficiency claim needed to be separately classified.

The lender contested the evidence of the guarantors’ solvency on appeal to the BAP. Id.
The BAP, however, did not find this argument relevant. The BAP noted that the ability
of the creditor to actually collect its debt from the non-estate source was “never
discussed,, by the Ninth Circuit in Johnston. Id. This lead the BAP to “question,,
whether the collectability of the debt from the non-estate source (e.g., a guarantor) “is
even a factor to consider.,, Id.

At this point, the import of the BAP’s comment on the relevancy of a guarantor’s
solvency is debatable. Notably, the comment appears to be dicta. Apparently the lender
failed to provide the BAP with an adequate record to review the issue of the guarantors’
solvency; and the BAP affirmed the bankruptcy court’s solvency ruling on this basis. Id.

Nonetheless, the BAP’s comment suggests an opening for debtors to argue that the mere
fact that a lender has the right to seek collection of a deficiency claim from a third-party
guarantor is enough to make this a factor requiring separate classification of the lender’s
claim. Given that many individual guarantors of commercial real estate loans are
themselves insolvent, avoiding a solvency test for the guarantor will often help the
debtor’s case for separate classification.
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Introduction

To confirm a chapter 11 plan under the so-called "cramdown option," at least one
impaired class of creditors must accept the proposed plan.' For a class to accept a plan, more than one
half (in number) of the voting claimants in a class, representing at least two-thirds of the total dollar
amount of voting claims in such class, must vote to accept.” In single-asset real estate cases,’ the
lienholder frequently holds a deficiency claim larger than one third of the total dollar amount owed to
unsecured creditors,” giving it an effective veto on the plan unless the lienholder's deficiency claim is
classified separately from the claims of other unsecured creditors.

Section § 1122 of the Bankruptcy Code, Classification of claims or interests, does not
restrict a debtor's ability to separately classify similar claims in a plan of reorganization.” However,
nearly all courts place some restrictions on the debtor's freedom to classify claims separately.® The
prevailing view follows the "one clear rule," that debtors may not "gerrymander" substantially similar

claims into separate classes for the purposes of confirming a plan.” It requires that a debtor establish a

111 U.5.C. § 1129(a)(10).
211 U.5.C. § 1126(c).
*See 11 U.S.C. § 101(51B).
* See, e.g., Phoenix Mut. Life Ins. Co. v. Greystone Il Joint Venture (In re Greystone Ill), 995 F.2d 1274, 1280 (5th Cir.
1991) (single asset property creditor asserted a deficiency claim of $3.5 million. General unsecured creditors were
owed $10,000).
®11 U.S.C. § 1122 provides:
(a) Except as provided in subsection (b) of this section, a plan may place a claim or an interest in a
particular class only if such claim or interest is substantially similar to the other claims or interests of such
class.
(b) A plan may designate a separate class of claims consisting only of every unsecured claim that is less
than or reduced to an amount that the court approves as reasonable and necessary for administrative
convenience.
®In re U.S. Truck Co. Inc., 800 F.2d 581, 586 (6th Cir. 1986).
"Inre Greystone Ill, 995 F.2d at 1279 (announcing the "one clear rule"); contra Bruce A. Markell, Clueless on
Classification: Toward Removing Artificial Limits on Chapter 11 Claim Classification, 11 BANKR. DEv. J. 1, 1 (1995)
(criticizing the use of terms like "gerrymandering" or "artificial" impairment as a tactic to generate emotional
support for disallowing certain forms of classification).
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credible business or economic justification to separately classify unsecured claims from the deficiency
claims.?
L. Inre Loop 76 LLC

In In re Loop 76 LLC, the United States Bankruptcy Court for the District of Arizona held
that if a guaranty by a non-debtor provides the lienholder an alternative source of repayment for a
deficiency claim, then the deficiency claim is not necessarily "substantially similar" to other unsecured
claims. If the evidence presented at a confirmation hearing established that the guarantee was a
significant factor in determining the creditor's vote (for example, by showing that the guarantee had
value), § 1122 requires the "guaranteed" deficiency claim be classified separately from non-guaranteed
unsecured claims.’ Issues of "gerrymandering" would not arise because § 1122 precludes placing
dissimilar claims in the same class.™

The court based its holding on In re Johnston."* Johnston had affirmed the separate
classification of a deficiency claim where, unlike other unsecured creditors, the undersecured creditor
(1) was partially secured by the collateral of a non-debtor; (2) was engaged in litigation with the debtor
that might result in the reduction or elimination of its deficiency claim; and (3) might recover before any
of the other unsecured creditors if it prevailed in the litigation.”> The Loop 76 court observed that only

the first factor provided a "basis on which to ascertain dissimilarity," >

the starting point in applying
§ 1122. The court found that, like third-party collateralization in Johnston, the third-party guaranty

provided the deficiency creditor with an alternative source of payment.** Thus, Johnston and Loop 76

® In re Bakarat, 99 F.3d 1520, 1524 (9th Cir. 1996) (collecting cases); contra In re ZRM-Oklahoma P'ship, 156 B.R.
67, 68 (Bankr. W.D. Okla. 1993) (permitting plan to separately classify deficiency claimant from trade creditors
based on the plain language of § 1122).
® In re Loop 76 LLC, 2:09-bk-16799-RJH, 2010 WL 5544491 at *1 (Bankr. D. Ariz. Nov. 22, 2010).
%1d. at *8,n. 5.
! Steelcase Inc. v. Johnston (In re Johnston), 21 F.3d 323 (9th Cir. 1994).
12
Id. at 328.
 Loop 76,2010 WL at *3.
“1d.
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hold that it is permissible for a bankruptcy court to find, as a matter of fact, that a non-debtor source of
repayment may render a claim substantially dissimilar from other unsecured claims for purposes of §
1122, requiring that it be separately classified.™

The deficiency claimant in Loop 76 argued that Johnston was no longer controlling,*®
given the Ninth Circuit Court of Appeals’ decision in In re Bakarat, which rejected separate classification
as a means to "gerrymander" an impaired accepting class absent a "legitimate business or economic

reason to do so.""’

The Loop 76 decision observed that Bakarat had only addressed the legal limits on
separately classifying claims that had already been determined to be substantially similar. It found that
Bakarat did not analyze whether the claims were substantially similar in fact,’® but that Bakarat had
simply distinguished Johnston and could not have overruled it."> Therefore, the Loop 76 decision found
Bakarat to be inapposite, leaving the court to determine whether the Johnston factors applied.

Based upon authority under chapter X of the Bankruptcy Act,”® Loop 76's deficiency
creditor further argued that the Code requires the common classification of "all creditors of equal rank
with claims against the same property." The court also rejected this view. First, it observed that relying
on jurisprudence under chapter X to interpret § 1122 was not appropriate and that chapter 11 of the

Code more closely resembles chapter XI of the Bankruptcy Act rather than chapter X.** In chapter XI of

the Act, the classification rule was intended to be flexible. Chapter XI of the Act did not permit courts to

Y d.

1d. at 4.

Y In re Bakarat, 99 F.3d 1520, 1526 (9th Cir. 1996); see also In re Tucson Self-Storage Inc., 166 B.R. 892, 898 (B.A.P.
9th Cir. 1994); Montclair Retail Center LP v. Bank of the West (In re Montclair Retail Center LP), 177 B.R 663, 664
(B.A.P. 9th Cir. 1995).

1 Loop 76, 2010 WL at *4, citing Bakarat, 99 F.3d at 1523 (distinguishing factual issue of substantial similarity,
which had already been decided by the bankruptcy court, from the legal issue of whether similar claims could be
separately classified).

Y d. ("one panel of the Ninth Circuit cannot reverse a prior panel's holding absent an intervening change in the
law").

%% 1d., citing In re Los Angeles Land and Investment Limited, 282 F.Supp. 448, 453-54 (D. Hawaii 1968), aff'd, 447
F.2d 1366 (9th Cir. 1971) (additional citations omitted).

L 1d. at *5, citing 5 NORTON BANKRUPTCY LAW AND PRACTICE 3D § 91:5, at 91-18 (2009) ("The new Chapter 11 bears
features of all of its predecessors, but on the whole it leans more toward the informality and flexibility of old
Chapter Xl than the formal structure of old Chapter X").
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order reclassification from what the debtor had proposed.”? Moreover, had the Code's drafters
intended to forbid the separate classification of claims with the same priority, they could have easily
substituted the term "priority" for "similarity" in § 1122, eliminating any ambiguity.”*

The Loop 76 court further noted that the interpretation of § 1122 that the deficiency
creditor proposed would contradict the purpose of classification. Under either chapter of the Act,
separate classification was only important to determine how claims were treated and which claims were
required to be treated alike.”® Under the Code, classifying dissimilar claims in a single class became a
concern because classes can waive the absolute priority rule, perhaps to the frustration of dissenting
members within the class.”® Therefore, it would be inappropriate to permit a class to waive the absolute
priority rule to the detriment of a creditor whose claim did not belong in that class and that wished to
receive the benefits of that rule.”®

Separately classifying similar claims was not a concern until Congress enacted
§ 1129(a)(10), which requires at least one impaired consenting class for confirmation if any class is
impaired.”’” However, the history of § 1129(a)(10) demonstrates that it was intended only to ensure
"some indicia of creditor support" for the plan, not to require unanimity or to give veto power to any
unsecured creditor simply because it held more than a third of the total amount of unsecured claims in
an impaired class.?® Thus, the classification rules under the Code now serve the additional function of

determining whether there is some creditor support for the plan.”® According to the Loop 76 court, it

*?Id. at *5, citing 9 Collier on Bankruptcy 9 7.01[3], at 8-10 (14th ed. 1978).
> 1d. at *6.
*1d.
®1d.
?® The concern is not limited to unsecured creditors. Secured creditors and interest holders also are entitled to “fair
and equitable” treatment as described in § 1129(b); however, those protections are only available to them if the
class in which they are placed has not voted to accept the plan. Additionally, classification of secured creditors is
expressly implicated whenever the § 1111(b)(1) election is available.
7 1d. at *7; see also Markell, supra note 7 (citing the Bankruptcy Amendments and Federal Judgeship Act of 1984,
Pub. L. No. 98-353).
22 Id. at *7, citing P. Murphy, CREDITOR'S RIGHTS IN BANKRUPTCY, Section 16.11, at 16-20 (1980).

Id.
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would defeat the purpose of § 1129(a)(10) “to allow a single creditor with an entirely unique interest,
because it can be assured of payment from non-debtor sources, to prevent other creditors from
demonstrating their approval of the plan and therefore its satisfaction of § 1129(a)(10)."*°
Il Implications of the Loop 76 Decision

At its heart, the Loop 76 decision simply requires a comprehensive inquiry into whether
claims are in fact "substantially similar," but in doing so it expands the scope of the inquiry far beyond
mere superficial similarity. It is a treasure trove in considering whether particular claims may or must be
separately classified under a proposed plan of reorganization. Relying on Johnston, which it describes as
perhaps the only Circuit decision that has definitively considered the meaning of substantial similarity
under the Code,*' the Loop 76 decision considers whether claims of equal priority are factually dissimilar
and therefore must be separately classified.*> As in Johnston, the Loop 76 court concluded that a
creditor who is able to recover all or part of its claim from non-debtor assets is factually dissimilar from
creditors who may not recover beyond the assets of the bankruptcy estate.®® Loop 76 noted that
"[c]reditors may favor a plan because it provides future jobs in the community, because they will be able
to do business with the reorganized debtor, or because the reorganized debtor will provide a useful
product or service to the community," and stated "[ilt is entirely appropriate to define classification . ..
with the creditors' various and conflicting interests in mind."**

Today, few courts have adopted the plain language of § 1122, which contains no
prohibition upon separate classification, but rather only a prohibition of overinclusiveness.> Some

courts have suggested that separate classification may be permissible if it is not done for an improper

**1d. at *8.

*1d. at *2.

*1d.

> 1d. at *8.

** Id. at *7; see also In re Woodbrook Associates, 19 F.3d 312, 318 (7th Cir. 1994) ("The voting incentive rationale is
worthy of careful study . ..").

*Id. at *2.
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purpose such as gerrymandering.*® Other courts have suggested that separate classification may be
appropriate if supported by a sufficient business justification.>’ Finally, the Ninth Circuit decision in
Johnston may be read for the proposition that differing treatment of claims otherwise having the same
priority may justify separate classification.*®

Although the Loop 76 decision acknowledged each of these lines of authority, its
resolution of the dispute before it made reaching those arguments unnecessary. Instead, relying upon
canons of statutory construction and the Ninth Circuit's Johnston decision, it concluded that an issue of
fact existed as to whether the personal guarantees that supported the unsecured deficiency claim
caused that claim to be factually dissimilar from the claims of other general unsecured creditors who
lacked the benefit of personal guarantees. In so doing, Loop 76 appears to have rejected a narrow
mechanical determination in favor of considering the broad range of factors that actually motivate the

holders of superficially similar claims.

% see, e.g., Phoenix Mut. Life Ins. Co. v. Greystone Il Joint Venture (In re Greystone ll), 995 F.2d 1274 (5th Cir.
1991).

¥ See, e.g., Boston Post Road Ltd. vs. Federal Deposit Insurance Corp. (In re Boston Post Road), 21 F.3d 477 (2d Cir.
1994).

%% Loop 76, 2010 WL at *3.
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Under Bankruptcy Code §§502 and 506, an under-secured creditor (that
is, a secured creditor whose claim is in an amount greater than the value of
the collateral securing the claim) usually has a “bifurcated” claim—a secured
claim to the extent of the value of the collateral (allowed secured claim) and
an unsecured claim to the extent of any remaining debt (unsecured claim). In
Chapter 11 cases, the treatment of the secured creditor's claim—and the
debtor's ability to confirm a cramdown plan over the secured creditor's
objection—may be affected by an election the secured creditor can make
under Bankruptcy Code §1111(b). That section provides two things:

1. If a secured debt is nonrecourse, it will be treated as recourse against
the debtor for purposes of plan distributions if the collateral is not
being sold under the plan;! and

2. An under-secured creditor can elect to have its entire debt treated as
a secured claim for plan confirmation purposes unless: (i) the allowed
secured claim is “inconsequential”; or (2) the debt is already a
recourse debt and the collateral has already been sold or is proposed
to be sold under the plan.

This is referred to as the “§1111(b)(2) election.” The secured creditor
must make this election before the end of the hearing on approval of the
disclosure statement.2 Once made, the §1111(b)(2) election may not be
revoked unless there is a material change in the plan.

The primary purpose of an §1111(b)(2) election is to give the under-
secured creditor the benefit of any post-confirmation appreciation in the
collateral. The trade-off, however, is that the creditor waives any deficiency
claim otherwise available under §1111(b)(1). Each of these considerations
have their own strategic implications, some of which follow below.

Example of §1111(b)(2) Election

To put the advantages and disadvantages of the §1111(b)(2) election into
a practical context, assume the following scenario:

Unfortunate Hospitality Corp. (Debtor) owns one asset, a
motel. Motel is worth $1,000,000. Bank is owed $1,500,000,
secured by a lien on the motel. The Debtor owes unsecured
trade creditors a total of $100,000.

1 11 US.C. §1111(b)(1). If collateral is to be sold, this feature does not apply. The
lienholder is deemed protected by its right to credit bid up to the full amount of its debt at
any sale, and any deficiency cannot be asserted. See 11 U.S.C. §363(k).

2 See Bankruptcy Rule 3014.
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Bank’s loan is nonrecourse. Because the bank has a first lien for
a debt of $1,800,000 on an asset worth $1,000,000, the bank is
obviously under-secured. The Debtor’s Chapter 11 plan
proposes essentially this:

Classification and Treatment of Claims:

Class 1: Administrative claims. Paid in full in cash on
Effective Date.

Class 2: Priority claims. Paid in full in cash on
Effective Date.
Class 3: Bank’s secured claim (listed at $1,000,000).

Bank retains its lien on the motel for a debt
of $1,000,000, payable interest-only at 4%
over 10 years, balloon principal payment at
end of tenth year.

Class 4: Unsecured trade claims. Payable 25% over 5
years with no interest.

Class 5: Bank’s unsecured deficiency claim (listed at
$800,000). Payable 25% over 10 years with
no interest.

Class 6: Equity Interests. Shareholders retain shares
in reorganized Debtor.

If the bank does not make its §1111(b)(2) election, it receives a total of
$1,600,000 after ten years:

Class 3: 10 payments @ $40,000 + Principal @
$1,000,000 =$1,400,000
Class 5: $200,000

If the bank does not make the election, the bank controls the votes in Classes
3 and 5. By rejecting the plan as illustrated, the plan is put into a cramdown
posture and may only be confirmed under Bankruptcy Code §1129(b). As
such, the only way the Debtor’s shareholders can retain their interest in the
Debtor is to either: (1) pay all claims in Classes 4 and 5 in full (thus satisfying
the “absolute priority rule” of §1129(b)(2)(B)); or (2) put in new capital and
use the judicially-created “new value exception” to the absolute priority rule.

The principal disadvantage of not making the §1111(b)(2) election is that
if the Debtor defaults under its plan in, say, year four, the bank may foreclose
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on the motel (since the bank has retained its lien under the plan) but only for
a $1,000,000 debt. If another entity bids, say. $1,300,000 at the foreclosure
sale, the $300,000 belongs to the Debtor. Likewise, if the Debtor refinances
or sells the motel six years into the plan, the bank can only recover
$1,000,000, and any appreciation belongs to the Debtor. Either way, if the
motel appreciates over the life of the plan, the bank does not receive any
benefit. For this reason, whether the bank believes its collateral will
appreciate over time is one of the most important considerations for the
bank in deciding whether to make the §1111(b) election.

If the bank does make the §1111(b)(2) election, it must receive payments
over the life of the plan aggregating the full amount owed ($1,800,000), and
the plan must provide for payment of the present value of the bank’s allowed
secured claim ($1,000,000). That is not to say that the bank must receive
$1,800,000 plus interest over the life of the plan. Rather, all payments
received under the plan must aggregate $1,800,000. This means that, if the
bank makes the §1111(b)(2) election, the Debtor must (1) increase the
interest rate being paid, or (2) increase the length of time interest will be
paid, or (3) pay down some principal before the balloon, or (4) do some
combination of all these, to ensure that the bank receives at least $1,800,000
by the end of the plan period.

In this example, the Debtor could either pay 8% on the principal rather
than 4%, or pay 4% for 20 years rather than 10 years. Doing either of these
may have serious implications for the Debtor’s post-confirmation operations
and cash flow and may make it far more difficult for the Debtor to
demonstrate sufficient plan feasibility for confirmation. The bank has waived
its deficiency claim (and, therefore, its ability to oppose the plan on grounds
associated with the unsecured claim, such as improper classification and
unfair discrimination), but the bank may also have made the Debtor’s
evidentiary burden on plan feasibility far more difficult to satisfy.

There are essentially three advantages to making the §1111(b)(2)
election:

1. If the Debtor defaults under the plan, the bank has a lien for the full
$1,800,000, not just $1,000,000, but this is important only if the motel
appreciates over time. If the motel does not appreciate and is still only
worth $1,000,000 when the plan default occurs, the additional
$800,000 of debt is hardly a real benefit because it is nonrecourse.

2. If the Debtor sells or refinances the motel, the full $1,800,000 debt
lien is still on the motel and must be paid.
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3. If the bank wants to block confirmation of the plan, making the
§1111(b)(2) election can frustrate confirmation, primarily by making
feasibility under §1129(a)(11) more speculative, either because a
longer payout or a higher interest burden on operating cash flow
creates greater risk of default, especially over some 20 years with an
aging motel.

There are disadvantages to making the §1111(b)(2) election. The bank
gives up its right to participate in and possibly to control the class of
unsecured creditors and will receive nothing on its unsecured claim. The
bank also gives up the ability to assert other legal bases to deny confirmation
of the plan. If the Debtor attempts to separately classify the bank’s unsecured
deficiency claim from other unsecured claims, the bank can argue both that
the classification is improper and that disparate treatment between the two
classes of unsecured claims is unfairly discriminatory under §1129(b)(1). If
the Debtor does not attempt such a separate classification of the bank’s
unsecured claim, the bank’s vote in the one class of unsecured claims may
block confirmation of the plan for lack of an accepting impaired class under
§1129(a)(10) and (b).

Other Considerations

1. Does the creditor think the collateral will appreciate over the life of the
plan?

2. What is the likelihood of either: (a) a default under the plan (such that the
lender will take the collateral back in foreclosure); or (b) a sale or
refinance before the payout under the plan?

3. Is the distribution to unsecured creditors uncertain or of doubtful value?

4. Will a rejecting vote by the unsecured creditors’ class create a legal
hurdle for the debtor (such as violation of the absolute priority rule,
unfair discrimination, no accepting impaired class)?

5. How much has the creditor written the debt down on its books? If the
debt has been written down substantially, perhaps the creditor's return
resulting from an §1111(b)(2) election will be adequate.

6. Will the §1111(b)(2) election create tactical benefits for the creditor?
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Possible Limit on 1111(b) Election

A recent case before the U.S. Bankruptcy Court for the District of Arizona
(Judge Haines), In re Red Mountain Machinery Co., presented a novel issue in
connection with the secured lender’s 1111(b) election.

Shortly after the debtor in that case filed its Chapter 11 petition, the
debtor moved for authorization to sell approximately half its equipment to a
third party. The secured creditor, Comerica Bank, had a perfected first-
priority lien on the equipment proposed to be sold, and exercised its right
under Bankruptcy Code §363(k) to credit bid on that equipment. The
bankruptcy court authorized Comerica’s purchase of the equipment for a
credit bid of $7 million. Comerica reduced its claim by its credit bid of $7
million, to approximately $24 million from the approximately $31 million
claim amount that existed at the time of the bankruptcy filing (the “Credit
Bid Sale”). Comerica retained a perfected, first-priority security interest in
substantially all the debtor’s remaining assets.

The debtor’s plan bifurcated Comerica’s claim into two classes: Class 2,
containing Comerica’s secured claim; and Class 7, containing Comerica’s
unsecured claim. Within the plan itself and in the associated disclosure
statement, the debtor objected to Comerica’s potential 1111(b) election,
arguing that because Comerica had purchased some of the debtor’s
equipment in the Credit Bid Sale, Comerica was not entitled to make an
election under §1111(b) to have its remaining claim treated as fully secured.
The debtor relied on the language of § 1111(b)(1)(B)(ii) and argued that
Comerica had effectively “waived” its right to an 1111(b) election by
purchasing some of its collateral in the Credit Bid Sale:

(B) A class of claims may not elect application of paragraph (2)
of this subsection if — ... (ii) the holder of a claim of such class
has recourse against the debtor on account of such claim and
such property is sold under section 363 of this title or is to be
sold under the plan.

Thus, the issue is whether the collateral sold in the Credit Bid Sale fell within
the purview of the “such property is sold” language in § 1111(b)(1)(B)(ii)-

The bankruptcy court sustained the debtor’s objection only partially. The
court limited Comerica’s 1111(b) election by creating a formula that
attempted to take into account the Credit Bid Sale. The formula:
(a) calculated the ratio of the $7 million value of the collateral sold in the
Credit Bid Sale to the presumed value of all the collateral at the beginning of
the bankruptcy case; (b) multiplied that ratio by the total amount of
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Comerica’s claim (the “Discount”); and (c) permitted Comerica’s 1111(b)
election only on the claim amount remaining after deducting the Discount.
Because the formula required a finding of the remaining collateral’s value,
the debtor and Comerica stipulated to a value of the remaining collateral of
$10 million. Applying the formula, the Discount was approximately $9.8
million, and Comerica’s total secured claim under the 1111(b) election was
reduced to $15.9 million. The parties stipulated to the math for purposes of
plan confirmation but Comerica reserved its objection to the use of the
formula, which resulted in Comerica’s losing a substantial part of its secured
claim.

The bankruptcy court’s formula is not found in either the Bankruptcy
Code or in any reported decision. Because the court believed that the
principal purpose of §1111(b) is to give a secured creditor the right to
capture future appreciation of its collateral, the court created the formula to
account for the fact that Comerica had the ability to reap the benefit of any
appreciation of some of its collateral because it had purchased some of that
collateral at the Credit Bid Sale. The bankruptcy court’s rationale is set forth
in in its decision denying Comerica a stay pending appeal.? Applying the
formula to Comerica’s 1111(b) election gave Comerica a partial benefit of an
1111(b) election but reduced Comerica’s secured claim by nearly $10
million, greatly easing the feasibility burden on the debtor. The formula was
hardly a complete victory for the debtor because the court also preserved
Comerica’s unsecured deficiency claim, entitling Comerica to make
classification and unfair discrimination arguments that debtors would
usually be able to avoid once the secured creditor makes the 1111(b)
election.

Comerica argued that the bankruptcy court simply invented the formula
and its entire approach to the §1111(b) question without any basis in the
Bankruptcy Code and without any supporting case law. Comerica believed
that the bankruptcy court’s interpretation of §1111(b) would create absurd
results at odds with Congressional intent, would deprive lenders of the
benefit of their bargain (by ignoring the blanket lien the lender has on all the
debtor’s assets, not separate liens on separate pieces), and would enable
cunning debtors to deprive a secured lender of its right to an 1111(b)
election by simply selling a small portion of a lender’s collateral early in the
case. The debtor argued that it would have been unfair for Comerica to use
the 1111(b) election to foist on the debtor the deficiency associated with the
equipment sold at the Credit Bid Sale in connection with the 1111(b) election

3 In re Red Mountain Machinery Co., 451 B.R. 897 (Bankr. D. Ariz. 2011).
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under the plan and that the formula was an equitable way of avoiding that
result.

Comerica appealed on several grounds the bankruptcy court’s order
confirming the debtor’s plan. The 1111(b) election issue is perhaps the most
significant of the issues on appeal. As of the time of this writing, the District
Court has not yet ruled on Comerica’s appeal.
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PROPER PREPARATION OF SCHEDULES

- By

here have been a number of ju-

dicial opinions to the effect
that the preparation of bankruptcy
schedules and Statement of Affairs
involves primarily clerical work.
However, the judicial opinions
must be considered in the context
in which they were made, and gen-
erally the statements were made
when the Court was considering
the amount of fees to be allowed
counsel for the bankrupt.

It is my belief that the most sim-
ple of schedules, when done proper-
ly, demand many legal judgments.
The writing of ‘answers in the
blanks is a menial chore, but know-
ing what to write is the work of an
attorney. Bankrupts, who are ordin-
arily in dire financial circumstan-
ces, can ill afford the mistakes of
their attorneys. Poorly drafted
schedules can result in liability for
debts, and possibly criminal pun-
ishment.

If, in the beginning, the schedul-
es and Statement of Affairs are
completed properly, the lawyer can
save himself substantial effort at
later dates. Many attorneys feel
that bankruptcy cases are not good
business, because they cannot econ-
omically handle them on account
of the paper work. The specialist,
on the other hand, is convinced that

the undertaking of a bankruptcy-

*Partner in the firm of Mesch, Marquez
& Rothschild, Tucson, Arizona.
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LOWELL E. ROTHSCHILD, Tucson*

matter is worth while. I believe
that if a good procedure is worked
out, the practice can be economical-
ly sound.

A voluntary proceeding requires
that there should be filed a Petition,
Schedules of debts and assets, and
a Statement of Affairs. The sched-
ules denominated A-1 to A-5 inclu-
sive require a detailed listing of all
the bankrupt’s debts, and schedules
B-1 to B-6 inclusive require a list-
ing of all the bankrupt’s assets. It
cannot be overemphasized that
these schedules must be drawn
with the utmost care. The prepar-
ation cannot be properly done un-
til the attorney has a complete list
of all the bankrupt’s debts and as-
sets, and a history of his financial
situation. An interview with a pros-
pective bankrupt is a waste of
time without this information, and
the bankrupt should be immediate-
ly so advised. 1 believe the most
helpful way to the client is to give
him an information sheet which
elicits the facts contained in the
schedules and Statement of Affairs.
Attached hereto and made a part
hereof is an exhibit called a “Bank-
ruptcy Information Sheet.”

In addition, the client should be
directed to bring in all of the pa-
pers, letters, bills, legal documents,
pleadings, and other records per-
taining to his financial affairs.
Counsel frequently turns up cred-
itors, assets or transfers which the
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client cannot recall from memory.
If the matter is a business bank-
ruptecy, it is advisable to consult
with the bankrupt’s accountant.
Very often they have a broader
understanding than the client, par-
ticularly as to contingent liabilities
(A-4), maintenance of books and
records (B-6), financial statements
(Statement of Affairs, item 3), and
inventories (Statement of Affairs,
item 4).

The proper forms for the petition,
Statement of Affairs, and schedules
are found in the official forms.
General Order 38 provides that the
official forms are to

‘“be observed and used, with such
alterations as may be necessary
to suit the circumstances of any
case.” ‘

General Order 5 provides in part,
“All petitions and schedules shall
be printed or written out plainly
without abbreviation or inter-
lineation, except where such ab-
breviation and interlineation may
be for the purpose of reference.”

Obviously, the wording of the
above indicates that handwritten
petitions and schedules are per-
missible. I believe that a Referee
has the inherent power to return
petitions and schedules which are
illegible.

The Petition, Statement of Af-
fairs, and Schedules should be
completed in quadruplicate, three
copies to be filed, and one copy
is for the bankrupt’s attorney’s file.
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A voluntary petition is a state-
ment by a debtor to the Court,
showing essential jurisdictional
facts, indicating a willingness to
surrender his assets to his creditors,
and requesting that he be adjudica-
ted bankrupt under the law. That
statement must be made under
oath. The statement of affairs basic-
ally is a set of questions about the
past and present financial condi-
tion of the bankrupt. Two forms of
Statement of Affairs are used, one
for debtors engaged in business,
and the other for debtors not en-
gaged in business. The Statement
of Affairs asks questions as of the
date of the petition. Time should
be measured backward from the
contemplated date of the filing of
the petition. Full disclosures should
be made, so that where there are
transfers which might be avoided,
the information is not hidden from
the trustee or his attorney. The at-
torney for the bankrupt must pro-
tect his client from the pitfalls of
false oaths, even if they are unin-
tentional ones. When values of in-
ventories are required, make sure
that you verify how the inventory
was taken and the whereabouts of
the inventory documents. Wheére
the Statement of Affairs talks
about transfer of property as con-
tained in Item 10, this is a broad
term, and should be read in con-
nection with the definition of
“transfer” in the Act.

Loans repaid within a year
should be completely listed. An ex-
pression such as “Debtdr repaid
these loans as appears more fully
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on its books” is not a full answer.
Every question should be answer-
ed, or the failure to answer should
be explained. If the answer is
“none,” this should be stated. If ad-
ditional space is needed for the
‘answer to any question, a separate
sheet should be added and attached.
If the bankrupt or debtor is a part-
nership or corporation, the state-
ment should be verified by a mem-
ber of the partnership or a duly
authorized officer of the corpora-
tion.

Many of the official forms are, to
a large extent, couched in the lan-
guage of legal conclusions. If put
to the debtor verbatim, they are
likely to be answered incorrectly.
For example, often the question re-
la'ting to transfer of property is
misunderstood, because the layman
only considers property to be real
estate, and transfer to mean only
something voluntary. They do not
think in terms of repossessions or
foreclosures. It is your responsibil-
ity, as the interviewing lawyer, to
rephrase the question in the simp-
lest possible manner.

In completing the schedules of
debts and assets, the attorney for
the bankrupt should realize that
the listing of property as an asset
in one of the B schedules will not
suffice as a listing of a debt in the
A schedule, even if the B schedule
contains a statement that owner-
ship of the asset is subject to the
claim of a certain creditor. Like-
wise, the listing of a debt to a cer-
tain creditor in the A schedule is
not a listing of a certain asset, elven
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if the debt listing reference refers
to the debt being for the purchase
of a named asset. The schedule of
debts requires that the name and
address of the creditor be stated,
and the amount owed to him. The
amount owed should be stated to
the best of the debtor’s knowledge,
but error here is not serious. The
creditors are not bound by the fig-
ure listed by the bankrupt.

The A schedule requires the list-
ing of the place where the debt
arose. By and large practice has
come to disregard this requirement,
but the bankrupt could be required
to furnish this information. Often
the schedules call for information
as to time when the. debts arose.
This is very often omitted from the
schedules. However, in some cases
these dates are important. Some
times this information is demanded
as a possible basis for exception of
the debt from discharge. Creditors
are entitled to have the schedules
amended; accordingly, I recom-
mend that where available, the
dates be used. This has many
practical difficulties. The bank-
rupt’s memory is more often
than not inadequate. Another dif-
ficulty with determination of when
a debt arose is in the case of
multiple transactions and a run-
ning account. The advent of what
is called revolving accounts has
aggravated this. I cannot stress
too strongly that bankrupts have a
natural aversion to listing debts
they dispute or question, and this
should be guarded against. All
debts must be listed, whether dis-
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puted, unliquidated, or contingent
— even though the debtor may
think that the claim is groundless.

List all claims, even if the debtor
* states that he intends to pay certain
creditors when he gets on his feet
again. Failure to schedule may con-
- stitute a false oath. Claims barred
by the Statute of Limitations
should be scheduled, and the fact
indicated. When the claim has been
assigned, and that fact known, the
assignee is the creditor and should
" be listed. The same holds true of a
note negotiated to a third party.
The best practice would be to also
list the payee of the note as a con-
tingent creditor in Schedule A-4.
If the address of the creditor is un-
" known, the debtor should list the
creditor and so indicate. After no-
tices have been mailed by the Ref-
eree’s office, it is good practice to
check with the Clerk to ascertain
if any notices have been returned.
As to those that are returned, if
you can find the correct address,
send a certified letter to the cred-
itor so he will have notice of the
proceedings, and will have time to
participate.

Schedule B requires the bank-
rupt to list his assets. The schedules
should be prepared with the know-
ledge that the failure to list assets
can be a source of serious trouble
for the bankrupt. Any doubts
should be indicated in the Sched-
ule. The remaining document that
must be completed is a summary
of debts and assets. This summary
is very deceptive to the inexperi-
cenced. Creditors think they can in-
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dicate the possible percentage they
will receive by a comparison of to-
tal assets and liabilities. Many of
the debt figures are estimates, and
many of the assets figures are based
on appraisals some time prior to
the filing, and may have no rela-
tionship to the true liquidation val-
ue. The assets may be exempt or
heavily encumbered, so that the
trustee will not attempt to admin-
ister them. I believe a conservative
figure should be used for the stat-
ing of assets.

The need for the signatures on
each bankruptcy paper is unfor-
tunate, but the requirement exists.
There is a total of eighteen (18)
signatures required, if additional
schedules are not used. They must
be executed in triplicate, so the
bankrupt is required to affix his
signature 54 times. Obviously, this
provides an opportunity for error.
In Arizona our practice is to file
separate schedules for the wife, al-
though the schedules may be iden-
tical. In assembling the papers,
there is no provision in the law
regulating the order in which the
papers are to be placed. If the pau-
per’s oath is used, that is generally
placed on top. Custom has it that
it is followed by the Petition, State-
ment of Affairs, Schedules and
Summary of debts and assets.

Thorough preparation of the
Schedules and Statement of Affairs
will enable counsel to represent the
client competently at the first
meeting of creditors. At the first
meeting, the scope of the examin-
ation can be broad, and there is no
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excuse for being surprised when
preparation would have avoided it.

BANKRUPTCY
INFORMATION SHEET

Please fill out this sheet as com-
pletely as you possibly can, and
bring- it with you to this meeting.
Remember that it is very important
to list everyone who may think you
owe him anything. Do not leave out
those whose claims are wrong or
those you intend to pay. Names and
addresses of creditors must be com-
plete and correct.

1. Do you owe any taxes? This
includes income taxes, property
taxes, withholding or any other
kinds. If you do, answer the follow-

ing: _
(a) The name and address of
- each tax agency owed:

(b) What is the amount owed?

(c) For what year or other time
period is the tax owed?

2. Do you owe anyone who has
worked for you? If so, give the
name, address, amount owed, and
dates the unpaid work was done.

3. Do you owe anyone who holds
a mortgage on any of your property
or a conditional sales contract (in-
stallment contract) or who has any
other kind of collateral or right to
sell or repossess any of your prop-
erty if you do not pay? If so, list
the name, address and the total
balance owed whether it is now due
or not. Please bring all documents
regarding these with you.
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4. List all your other debts. Give
the names and addresses of the
creditors, the amount owed, and
when you first owed anything on
the debts.-

5. Are there-any debts.you must
pay if someone else does not pay?
If so, list the name and address of
the person who must be paid, the
amount which would have to be
paid, and the name and address of
the person who should pay. This
question covers debts for which you
have been a co-signer or which you
have guaranteed.

6. Are any of the debts you have
listed in any of the questions above
not proper claims against you? List
which ones.

In answering the following ques-
tions, list every sort of asset, prop-
erty, right or claim to property
which you may have even though
it may seem to have no value and
even though it may be partly own-
ed by someone else. Even if prop-
erty is in someone else’s name, list
it.

1. Do you have any interest in
any land or real estate anywhere
in the world? List the description
of the property, its location and its
value.

2. Do you have any cash on hand,
in bank accounts or elsewhere? List
location and amount.

3. Do you have an automobile,
truck, tractor, trailer, motorcycle,
bus, boat, or other vehicle? List
make, model or type and the value.

4. Do you have any stock in trade
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or equipment or fixtures of any
business you were in? If so, what
is its value and location?

5. Do you have any clothing or
household furniture other than a
normal amount or type? List type
and value.

6. Do you have any farm imp-
lements or tools of any trade or
machinery? List type and value.

7. Do yoi,l have any stocks, bonds
or promissory notes? List type and
value.

8. Do you have any patents, copy-

rights, trade marks or inventions?
List type and value.

9. Does anyone owe you any-
thing for any reason whatsoever?
»List the name and amount owed.

10. Is anyone holding any prop-
erty of yours? Explain.

11. List the cash value and type
of any insurance policies you have
together with the name of the com-
pany..

12. Do you have an interest in
the estate of anyone who is deceas-
ed? Explain.

FIRST

.

FIRST TITLE
ciest AND TRUST COMPANY

OUR STAFF IS PREPARED TO SERVICE YOUR NEEDS
FOR MORTGAGE FORECLOSURE AND OTHER
LITIGATION REPORTS PROMPTLY.

COMPLETE AND EFFICIENT ESCROW, TITLE
INSURANCE, TRUST AND. COLLECTION SERVICES
ARE AVAILABLE FOR YOU AND YOUR CLIENT.

TITLE INSURANCE BY

DALLAS TITLE o GUARANTY COMPANY

WITH

CENTRAL TOWERS SOUTH [ 2721 N. CENTRAL AVE.
PHOENIX, ARIZONA / TELEPHONE 279-9381
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BANKRUPTCY SECTION

At the Annual Meeting of the
‘Section held April 29, 1972, during the
Annual Meeting of the State Bar of

Arizona, the following persons were.

elected for a three (3) year term on
the council:

Dennis Wortman
Elizabeth Stover
Jack Rowe

.. Other members of the council are:

Anthony O. Jones
Lowell E. Rothschild
Clague A. Van Slyke
Joseph K. Brinig
Robert G. Mooreman
Ronald E. Warnicke

A’ committee headed by Ronald E.
Warnicke has been working on rules
of procedure and local rules of prac-
tice. Inasmuch as the Judicial Con-
ference of the United States has re-
cently submitted a comprehensive set
of proposed bankruptcy rules to the
Congress’ the committee has suspended
its efforts pending congressional action.

It is anticipated that these proposed
rules will be approved at which time
the section hopes to present a seminar
covering them:

Members of the section prepared a
short pamphlet on Bankruptcy which
was published and distributed by the
State Bar in conjunction with its efforts
to better acquaint the general public
with the role of the legal profession.
In addition, members of the section
participated in the radio program
currently being presented by the State
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. tember,

Bar in co-operation with various radio
stations.

Stanford E. Lerch is presently mak-
ing arrangements to provide a program
featuring nationally known authori-
ties to be held at the 1974 State Bar
Convention.

Joseph K. Brinig
Chairman_ '

REAL PROPERTY, PROBATE
AND TRUST SECTION

The Real Property, Probate and
Trust Section. concentrated its efforts
throughout the past year on. a single
project — the proposed complete re-
vision of the Arizona Probate Code.

It may be recalled that 'during the
latter months of 1970, and through-.

out 1971, a committee functioning un-

der the auspices of the Arizona Legis-
lative Council had studied the subject
and had drafted a proposed revision
of the entire Arizona Probate Code.
It had been hastily introduced to the
Legislature in 1972, without adequate
editing, whereupon the Judiciary Com-
mittee of the Senate had requested
that the State Bar of Arizona review
and edit the Bill with a view to its
re-introduction in the 1973 session of
the Legislature.

Pursuant to this request, a seriés
of meetings was held throughout the
State, which all members of the State
Bar were invited to attend. During
the months of July, August and Sep-
1972, these meetings were
held in Tucson, Flagstaff, Tempe, and
Yuma. Attendance at these meetings
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BANKRUPTCY SECTION

James M. Marlar
Chairman

The major efforts of this section
since May 1, 1975 have been to or-
ganize what has previously been, with-
in the recent past, a dormant section.
An organizational meeting was held in
September, and various subcommittees
were formed. The subcommittees were
broken down as follows:

(1) Comparison of pending Federal
Bankruptcy Acts; (2) Continuing le-
gal education (General Bar, Section
in Public); (3) Local rules; (4) Pro-
gram Committees; (5) Trustee Liaison
Committee; (6) State Legislation Com-
mittee; (7) Chapter XIII Committee.

Since the organizational meeting,
the various subcommittees have been
meeting and formulating ground rules
within which their respective subsec-
tions are operating. The most impor-
tant committee, at least for this year,
is that which is presently comparing
the pending Federal Bankruptcy Acts.
This committee hopes to have recom-
mendations available for the Board of
Governors by early summer regarding
the various Acts. If the Board of Gov-
ernors is in agreement with the con-
clusions of the Bankruptcy Section,
these recommendations would be for-
warded to our Congressmen as the
opinion of this section.

This section is currently meeting
with Ilene J. Lashinsky, Assistant Di-
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rector, Continuing Legal Education,
with the hope of preparing a seminar
for April, 1976. That seminar would
take into consideration the practice in
the Bankruptcy Court from a general
practitioner’s point of view.

“_

CORPORATE LAW SECTION

Robert C. Kelso
Chairman

This Section has labored during the
past year to prepare the Bar and the
State for the transition to the Model
Business Corporation Act. The adap-
tation of that Act to the economy and
legal structure in the State of Arizona
was accomplished by the Section in
past years and enacted by the Legisla-
ture in 1975 to become effective July
1, 1976. As frequently happens, there
were a number of grammatical or “cos-
metic” errors that resulted from the
Legislative process.

This Section worked on a bi-weekly
basis reviewing each section of the
new Code and recommended “cosme-
tic”’ alterations to 70 sections of the
Act. That corrective legislation has
been introduced at the time of writ-
ing this report and its prospects seem
favorable in the Legislature.

To assist further in the transition
to the Model Business Corporation
Act, a special seminar committee has
been established under the chairman-
ship of Professor Junius Hoffman of
the University of Arizona Law School
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Streich, Lang, Weeks & Cardon assoicates (from left to right) John B. Stewart, John J. Dawson and Donald L. Gaffney join with legal secretary and assistant Marsha

Lawyer to produce three comprehensive articles on the new Bankrupicy Code.

The New Chapter 13
Haven for the Small Debtor,
Headache for the Creditor

By John B. Stewart

On October 1, 1979, the Bankruptcy Act of 1978' became effective. The resulting new Bankruptcy Code
has significantly altered many aspects of the relief available under former Chapter XIII* of the Bankruptcy
Act. This article will point out some of the changes in the new Chapter 13 and how debtors and creditors

may be affected by those changes.?

I. Expanded Availability

One primary alteration accomplished by the Reform Act is
the expansion of the availability of Chapter 13 relief. The old
Chapter XIII was limited to the ‘‘wage earner,”” defined as
an individual whose principal income was derived from
wages.* Now, Chapter 13 is designed for the *‘individual
with regular income,”’S meaning anyone other than a
stockbroker or commodity broker whose income is suffi-
ciently stable to make payments under a Chapter 13 plan.®
The difference is that non-wage earners, such as individuals
on welfare, social security or pension incomes, or those who
live on investment income, have Chapter 13 relief as an
alternative to straight liquidation.

Perhaps more notably, a professional or sole proprietor
operating a small business may also choose Chapter 13 as
opposed to the more cumbersome Chapter 11, One advantage
under Chapter 13 is that the appointment of a trustee does not
preclude the debtor from operating the business. Others are
that only the debtor may propose a Chapter 13 plan, and the

creditors need not accept the plan. A debtor’s attorney should
certainly become aware of the alternatives now available to the
small business debtor under the Bankruptcy Code.

There are, nonetheless, limitations upon who may qualify
as a debtor under Chapter 13, Neither a corporation nor a
partnership may use Chapter 13. A husband and wife may file
jointly, but if they operate a small business as a partnership,
they will not qualify under Chapter 13, whether the partner-
ship agreement is formal or informal.’

The Code also provides debt limitations in order to restrict
Chapter 13 to the relatively small debtor; i.e. individuals that
own noncontingent, liquidated, unsecured debts of less than
$100,000 and noncontingent, liquidated, secured debts of less
than $350,000.% If a husband and wife file joint petitions,
their combined debts must meet the same limitations. The ceil-
ings are high enough, however, to encompass many small
businesses that would otherwise be relegated to Chapter 7 li-
quidation or Chapter 11 reorganization.
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“Creditors need not accept the Chapter 13 plan.
A debtor’s attorney should certainly become aware of the
alternatives now available to the small business
debtor under the Bankruptcy Code.”

Another facet of the broader access to Chapter 13 is that a
prior discharge is no longer a bar to Chapter 13 relief. A
primary inquiry by a debtor’s attorney before recommending
recourse to the Bankruptey Act should be whether the debtor
will be eligible for a discharge.

Under Chapter XI1I, the court could not confirm a plan if
within six vears prior to filing his petition the debtor had
commenced a proceeding under the Bankruptcy Act and had
obtained a discharge or had a wage earner's plan by way of a
composition confirmed.® There is no comparable six-year
rule in the new Chapter 13. Although the rule is retained in
Section 727(a) for Chapter 7 liquidation cases,!® it is not
made applicable to Chapter 13. Thus, a debtor that obtains a
discharge under Chapters 7, 11 or 13 of the Code will still
have access to Chapter 13 relief. Similarly, prior relief under
the Bankruptcy Act does not impede accessability to Chapter
13, and recently discharged debtors may now look to Chapter
13 rather than waiting six years as required by prior law.

Although successive discharges under Chapter 13 are
permissible, a debtor that has obtained a discharge under
Chapter 13 or Chapter XIII must wait six years before
seeking a liquidation under either Chapter 7 or Chapter 11,1
unless the debtor paid 100% of the unsecured claims or he
paid 70% under a good faith plan that was his best effort. 12
Consequently, if the debtor uses Chapter 13 to pay less than
70% of the unsecured claims, he will foreclose tne avail-
ability of liquidation relief for six years.

I1. The Automatic Stays

The automatic stay provision of Section 362 is applicable
to Chapter 13 and all cases filed under Title 11."" The stay
effectively prohibits any act or proceeding to collect or
enforce pre-petition claims against the debtor or property of
the estate. ¥ The stay does not apply to criminal proceedings,
the collection of alimony, the exercise of the police power,
certain acts to perfect a lien. commodity setoffs, or certain
foreclosures by H.U.D.15

To obtain relief from the stay, a creditor or other party in
interest must commence an adversary proceeding.i6 The
court will grant relief for cause shown, including lack of
adequate protection of the creditor's interests in property. If
the ereditor wishes to procced against property in which the
debtor has no equity, the court must grant relicf if the
Properiy 18 unnecessary tu a reorganizaiion.i

The Code atiempted to cxpedite relief from the stay by re-
guiring that a final hearing be commenced no later than sixty

il 11ty g ralief ! The nt by A
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that a bankruptcy court could continue the final hearing ad in-
finitum, or otherwise delay entering its judgment. Interim
Bankruptcy Rule 4007, adopted by the Federal District Court
of Arizona, limits the delay to maximum of % days by ter-
minating the final hearing 30 days after it is comnmenced."” The
new Code thus provides a significant procedural protzction {of
the ereditor who was previously at the mercy of a dilatory deb-
tor or unsympathetic judge. The aggressive attorney who pro-
mptly asserts his client’s interest before the court can thereby
secure a tesult within three months.

A novel and unique feature of Chapter 13 is that in
addition to the automatic stay of Section 362, there is an
automatic “‘co-debtor stay’’.20 As long as the Chapter 13 is
in progress, Section 1301 restrains a creditor from pursuing
certain co-obligors on consumer debts of the Chapter 13
debtor. Before outraged consumer lenders revolt, it should be
pointed out that the Section 1301 stay is drafted and designed
to serve a limited function: to protect the Chapter 13 debtor
from indirect pressures exerted by creditors through the deb-
tor's friends or relatives that cosigned his obligation.?* Conse-
quently, there are notable restrictions upon the reach of the
co-debtor stay.

First, the stay applies only to consumer debts, those
“‘incurred by an individual primarily for a personal family or
household purpose.’”?2 Thus, the business debtor, even the
sole proprietor who diverts funds from his business account
for perfonal use, should derive no protection from the
co-debtor stay. Secondly, the co-debtor stay operates only
with respect to co-debtors that are individuals. Creditors may
proceed with immunity against a corporate guarantor. Third,
a creditor is not stayed from pursuing sureties, guarantors, or
other co-obligors that became liable in the ordinary course of
business. 2

Finally, upon request by a creditor, a court must grant
relief from the co-debtor stay if the co-debtor received the
actual consideration for the claim, if the debtor’s Chapter 13
plan does not propose to pay the creditor’s claim, or if the
creditor's interest would be irreparably harmed.?* Un-
fortunately, the co-debtor stay provision does not detail the
creditor's procedural protections with respect to expedited
hearings and burden of proof found in Section 362. None-
theless, the legislative history indicates that if the creditor has
edason to believe that his debt from the co-debtor mey be
impaired by absconsion, encumbrance or rapid deprecia-
tion of the co-debtor’s property, the creditor will be entitled

pitinued
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The New Chapter 13 . .. Continued
to relief 2% Apnother mitigating influence upon the effect of
the Section 1301 stay will occur when the creditor can exert
additional leverage for his claim. For example, a bankruptcy
court should be inclined to lifi the stay and allow a secured
creditor to collect from co-debtors if the creditor would other-
wise reclaim essential collateral or demand adeguate protec-
tion of his security interest.**

I1I. The Powers of the Debtor

In the new Chapter 13, a debtor retains significant rights
and powers, even though there will always be a trustee
appointed to the case.?’ Generally, the debtor will remain in
possession of all “*property of the estate.”’?® In Chapter 13,
property of the estate includes all legal or equitable interests
of the debtor in property as of the commencement of the
case, all such property acquired during the Chapter 13, and
all earnings from services performed by the debtor during the
Chapter 13.2¢

Only the Chapter 13 debtor has the power to use, sell or
lease property of the estate other than in the ordinary course
of business.3 The statute makes it clear that this is a right
"*exclusive of the trustee, but subject to the same limitations
on the trustee.””"" If the debtor is engaged in business, he will
have the additional exclusive power, unless the court orders
otherwise, to operate the business, to use, sell or lease property
in the ordinary course of business, and to obtain credit.’* The
Code does not define what is ‘‘in the ordinary course of
business,’” except to state that a self-employed debtor who in-
curs trade credit in the production of income from such
employment is engaged in business.*

The power of a Chapter 13 debtor to use, sell or lease
property is subject to the limitations set forth in Section 363.
When not in the ordinary course of business, the debtor
may dispose of estate property only after notice and a
hearing.’* If the debtor is engaged in business, he may
dispose of property in the ordinary course of that business
without notice or a hearing, unless the property is ‘‘cash
collateral.’”** A debtor may not dispose of cash collateral
unless all parties with interests therein consent, or the court
authorizes the disposition after notice and a hearing.¥ At
any time, a secured creditor or other party with an interest in
estate property may request court intervention to prohibit or
condition the disposition as is necessary to provide adequaie
protection?” of his interests, and the debtor’s disposition of
property may not be inconsistent with such relief. 32

One caveal for the secured creditor is not to be lulled into
complacency by the procedural requirement of “‘notice and a
hearing’’ before the debtor may dispose of collateral. The
Code defines that phrase very amorphously to mean what-
ever is appropriate under the circumstances, including notice
without a hearing if ‘“‘not requested timely by a party in
interest.”’3® Conceivably, a secured creditor’s first awareness
of a particular Chapter 13 case may be a telephone “‘notice’’
that the debtor intends to sell collateral. Consequently, a
secured creditor’s first tactic in all cases under the new Code
should be to immediately reguest written notice and a hearing
for all acts affecting his interests. The secured creditor should
simultaneously request relief under Sections 362(d) and 363(e)
in order to trigger the procedural protection of an expedited
hearing on adequate protection of his interests.

Another power of the Chapter 13 debtor is that he retains
the absolute right to convert his case to a Chapter 7
liquidation at any time.® He may also have his Chapter 13
dismissed if it was not previously converted from Chapters 7
or 11.4 The debtor can not waive his rights to dismiss or
convert. Creditors, however, may still force a dismissal or a
conversion 1o Chapter 7 for unreasonable and prejudicial
delay, nonpayment of fees, failure to file a plan timely,

denial of confirmanaon, material detault of perforimance in
the plan, revocation of confirmation, or termination under
the plan’s terms % Creditors may also reguest conversion to
a Uhaper 11 proceeding. 43

1V The Plan

Changes in the new Code have made the Chapter 13 plan
an extremely effective instrument for debtor relief from
creditors. Moreover, as under Chapter XI1II, the debtor
retains the exclusive right to propose a plan.® This in itself
is a distinet advantage over Charter 11, in which any party in
inlerest may [ile a plan if a trustee 15 appointed to the case.*?
The debtor will generally have ten days to file a plan.*® The
plan must satisfy the mandatory provisions of Section
1322{(a) and may include provisions allowed by Section
1322(b). ¥

A radical departure from prior law has essentially
emasculated an unsecured creditor’s ability to influence the
plan. The debtor no longer has to obtain majority creditor
acceptance of his plan as a condition to confirmation.#8
There is no voting on the plan. Instead, creditors must voice
their objections at the confirmation hearing, but the bankrupt-
cy court makes the sole decision whether the plan will become
effective as proposed.

The court’s decision will be governed by the prerequi-
sites for confirmation set forth in Section 1325. With respect
to unsecured claims, the plan need only pass the ‘‘best
interest of creditors’’ test: the present value of the payments
to be received by the unsecured creditor must be at least as
great as what he would receive for his claim if the debtor’s
estate were liquidated in a Chapter 7.4 It is for this reason
that Chapter 13 poses such an attractive alternative to
Chapter 7 hquidations. The debtor is only required to pay
liquidation dividends, and it matters not that the unsecured
creditors unanimously oppose his plan. Yet, the debtor has
the flexibility to choose which property he will liquidate and
which he will retain for use, while he extends the payments (if
any), to his unsecured creditors over a period of three years.*®

For example, the typical consumer bankruptcy is a no-
asset case: the only substantial, non-exempt property is
subject to valid liens and encumbrances, and the cost of
administration consumes the remainder. Under the best
interest test, the unsecured claims would receive nothing in a
liquidation. Thus, the debtor’s plan could propose paying a
nominal amount upon unsecured claims over a short period
of time, such as a dollar per month for six months, and the
court would be required to confirm the plan. Meanwhile, the
debtor could use the remainder of his regular income to deal
with his secured creditors, a result now possible under Chapter
131

Secured creditors, too, will experience a decrease in the
leverage they can exert over the Chapter 13 plan under the
Bankruptcy Code. The Reform Act has already removed one
weapon from the secured creditor’s arsenal by expanding the
jurisdiction of the Bankruptcy Court.® No longer can the
secured creditor argue the lack of summary jurisdiction as a
basis for withholding his collateral from bankruptcy
administration. A second major departure from the Bank-
ruptcy Act is that Chapter 13 now has a ‘‘cramdown'
provision: the plan may deal with a secured creditor without
his consent.$® The only claim exempted from such dealing is
the claim secured solely by an interest in the debtor’s
principal residence. 54

Section 1325(a)(5) provides three alternative ways in which
a plan may deal with allowed secured claims and still be
confirmed by the bankruptcy court. First, the secured
creditor may accept his treatment under the plan. Secondly,
the debtor may simply surrender the collateral to the secured
creditor. Finally, if the debtor wishes to keep the collateral,

Continued . . .
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the plan may provide that the secured creditor retains his lien
and receives properly or pavmenis, the present valde of which
is at least equal to the allowed amount of the secured claim as
determined under Section 506.""

For example, the debtor may owe $5,000 to a creditor who
has a security interest in an automobile worth only $3,000.
Under Section 506, the creditor would have an allowed
secured claim of 53,000 and an allowed unsecured claim of
$2,000. Under the Chapter 13 plan the payments on the
secured claim must have a present value equaling 33,000, but
the present value of the payments on the unsecured claim
need only equal the expected liguidation dividend for a
$2,000 unsecured claim. The secured creditor’s monthiy
payments under the plan could easily be far less than the
installments due pursuant to the loan contract.

Under the new Chapter 13 there is a potential for abuse by
the inpecunious debtor whose future brightens with a new and
substantial source of regular income. He could jilt his creditors
with a Chapter 13 plan that pays only liguidation values while
he pockets his excess income. This scenario could not occur if
a proposed amendment to Section 1325(a)(3) is enacted into
law. Section 188 of the technical amendments bill recently
passed by the U.S. Senate,** would require the bankruptcy
court to find, as a condition of confirmation, that the propos-
ed Chapter 13 plan represents the debtor’s best effort. The
amendment is specifically designed to prevent misuse of the
liberal provisions of Chapter 13.*

The other Section 1325(a) prerequisites to confirmation
have their counterparts in prior law: the plan must comply
with Section 1322 and other applicable Code provisions, the
proper fees must be paid, and the plan must be proposed in
good faith. In addition, the Court must find that the debtor
will be able to comply with the proposed plan.$® The latter
appears to be the equivalent of the feasibility test of former
Chapter XI1I, but one commentator has suggested that it
may be different.*
1V. Discharge

A debtor who completes all payments under a confirmed
plan is automatically entitled to a discharge under Section
1328(a). The Code does not provide any grounds for a
creditor to object to such a discharge,* and only the following
debts are nondischargeable: certain long term debts payable
after completion of the plan;®' alimony or support payment 5387
and certain post-filing consumer debts.*

Additionally, if the payments under the plan are not
completed, the Chapter 13 debtor may receive a more
restricted ‘‘hardship discharge” under appropriate circum-
stances. The debtor must have already paid the equivalent of
a liquidation dividend,** the reasons for his failurc to complete
the payments must be excusable,** and a modification of the
plan must be impractical.® A hardship discharge has the same
exceptions as Section 1328(a), but is is more limited. It applies
only to unsecured debts and does not apply to the nondis-
chargeable debts listed in Section 523(a).67 An advantage
over prior law is that a debtor who qualifies for the hardship
discharge does not have to wait three years after confirma-
tion as was required under Chapter XII1.%

V. Conclusion

One of the objectives of the Bankruptcy Code drafters was
to promote greater use of Chapter 13. With its scope
expanded to individuals with regular income, Chapter 13 is
now available to small business debtors, as well as a large
segment of consumer debtors who did not qualify as wage
earners. The Chapter 13 debtor has the power to cram down
secured creditors and to enforce a plan in spite of unanimous
objection by unsecured creditors. Additionally, the debtor
retains control over the plan and the disposition of his
property. With so many changes favoring the debtor, and the
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Concepts and Problem
Areas Relevant to Creditors
Under the New

Bankrupicy Code

By Jchn J. Dawsen

““The objective of
a creditor’s lawyer
is maximum re-
covery for the client
realized in an
economically
JSfeasible manner.’

JOHN 1. DAWSON is a native of Binghamton, New York, and was admitted to
the Bar in 1971. He received his preparatory education at Siena College, Albany,
New York, where he received his B.A., magna cum laude, in 1968; and in 1971,
he received his J.D. frem the University of Notre Dame Law School, where he
served as Note and Comment Editor, Norre Dame Lawyer, 1970-71. Mr.
Dawson served as bankruptey lecturer, Arizona Chapter of Robert Morris
Associates in 1974, and as lecturer in training sessions for Trustees in Bankruptcy
in 1975, Each year since 1976, he was a member of the faculty for various State
Bar of Arizona Bankrupicy Seminars. Mr. Dawson alse lectured regarding
bankrupicy at the Arizona State University S | of Law. R 1y, Mr.
Dawson has lectured extensively on the new Bankruptcy Code 1o the American
Institute of Banking, Arizona Savings and Loan League, International Associa-
tion of Credit Unions and other business and professonal organizations. Mr.
Dawson has previously served as the Chairman of the Bankruptcy Section of the
State Bar of Arizona. He has practiced law in Arizona since 1971 and is a
member of the law firm of Streich, Lang, Weeks & Cardon.

On November 6, 1978, the President of the United States
signed the Bankruptcy Reform Act of 1978, H.R. 8200, which
implements a comprehensive restructuring of the federal
bankruptcy laws. Title 1 of the statute enacted a new Title 11
of the United States Code, which contains the new substantive
faw of bankruptcy and is known to practitioners as the
“‘Bankruptcy Code.’' All cases filed on or after October 1,
1979 will be governed exclusively by the Bankrupicy Code;*
cases filed on or before September 30, 1979, no matter what
their duration, will be governed by the former Act of 1898 and
its successive amendments, known to practitioners as the
‘‘Bankruptcy Act.""?

In this same issue, two of my colleagues have presented
scholarly dissertations regarding the history of bankruptcy law
and certain provisions of the Bankruptcy Code. When discuss-
ing creditor representation in bankruptcy, I shall dispense with
scholarship. The objective of a creditor’s lawyer is maximum
recovery for the client realized in an economically feasible
manner. Statutory provisions and procedural rules are merely
the paramenters within which this goal is achieved by ag-
gressiveness, logic, and imagination. As will be demonstrated
in this article, such a philosophy is essential to effective
creditor representation under the new Bankruptcy Code.

1. Expanded Jurisdiction and
Injunctive Power of the Bankruptcy Court
Formerly, under the Bankruptcy Act, both the general
jurisdiction and injunciive power of the Bankruptcy Court
were subject to distinctions between ‘‘summary jurisdiction”’

and “‘plenary jurisdiction.”’ The Bankruptey Court was
vested with “‘summdry jurisdiction™ to determine rights and to
enjoin enforcement proceedings pertaining to property within
the Court’s administrative control.* Otherwise, the party
adverse to the bankruptey estate was entitled to litigate in the
court of “‘plenary jurisdiction,” sometimes federal district
courl hut wsually the state court of general original jurisdic-
tion.* The principal exception to the adversary's right to a
plenary proceeding was the Bankruptey Court’s power to exer-
cise summary jurisdiction based upon the adversary’s express
or implied consent, which arose from the filing of a ¢laim or
any other action seeking affirmative relief from the Bankrupt-
cy Court,* Under this jurisdictional scheme, a threshoid
strategic question for creditors and others dealing with parties
in bankruptcy proceedings was whether relief should be sought
in the Bankruptcy Court, thus invoking its summary jurisdic-
tion, or whether the bankruptcy case should be avoided like

the plague. Sometimes the question was not easy to answer.

Title 11 of the Bankruptcy Reform Act of 1978 has enacted
and added general jurisdictional provisions to Title 28 of the
United States Code, the most pervasive of which is 28 U.S.C.
§1471.7 Similarly, §362 of the Bankruptcy Code creates new in-
junctive power for the Bankruptcy Couri applicable
throughout all chapters and remedies provided by the statute.”
Distilled to their essentials, these provisions confer the follow-
ing general jurisdiction and injunctive powers upon the
Bankruptcy Court in proceedings under the Bankruptcy Code:

1. Pursuant to 28 U.S.C. §1471, the Bankruptcy Court has
original jurisdiction over every controversy between the estate
of the debtor and any adverse party. Theoretically, this
jurisdictional grant is just as broad as it sounds. Wherever the
debtor’s estate is a party, the Bankuptcy Court is empowered
to hear and determine collection cases, foreclosure cases, an-
titrust cases, personal injury cases, and every other kind of
controversy imaginable. As a practical matter, it is likely that,
pursuant to subsection (d) of §1471, the Bankruptcy Court will
exercise discretion to abstain from certain types of cases which
simply are not conducive to orderly administration of the
court’s workload (e.g., an antitrust case or personal injury
case).” However, the decision of the Bankruptcy Judge regar-
ding whether or not to abstain *‘is not reviewable by appeal or
otherwise.""'® It should be assumed, therefore, that the
Bankruptcy Court will be reluctant to abstain, and that, absent
unusual circumstances, the Court will retain jurisdiction over
most controversies of a contractual nature which customarily
arise between debtors and their creditors or obligors.

2. Pursuant to §541 of the Bankruptcy Code,'' as well as
subsection (e) of §1471, the Bankruptcy Court is vested with
exclusive jurisdiction over all property of the debtor as of the
commencement of the case; and §362 automatically enjoins
the enforcement of claims against the debtor and such proper-
ty without the permission of the Bankruptcy Court. In short,
the Bankruptcy Court’s automatic stay provision encompasses
the court’s injunctive powers under prior law and extends
them to include setoff rights'* and, arguably, even exempt pro-
perty remaining in the debtor's custody.'?

It is self-evident that the Bankruptcy Court’s expanded
jurisdiction and injunctive powers create new strategies for
creditors and other parties adverse to the debtor’s estate:

1. Where it is known to the adverse party that a bankruptcy
is imminent, pre-bankruptcy planning is usually important and
often essential. For example, given the automatic stay against
setoffs or disposition of pleged collateral, the creditor holding
any significant amount of cash or other liquid property of the
debtor almost certainly should try to enforce its rights before
the petition is filed.

2. There should be no reluctance on the part of a creditor to
file a claim or seck affirmative relief in the Bankruptcy Court.
Whether the creditor proceeds affirmatively or not, it is

Continued . . .
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already subject to the Bankruptey Court's jurisdiction insofar
as it has any dispute with the debtor. The same philosophy
may be of service to an obligor who expects 1o be sued in
Bankruptcy Court as soon as the estate gets ready (o do so. An
action seeking declaratory judgment on a claim in the early
stages of ithe bankruptcy case may be a defensive sirategy
worth considering.

Coniinied

2. The Tllusory Concept
of ‘*After Motice and a Hesring""

The admonition that aggressiveness is an essential tool of
the creditor's lawyer is best exemplitied by the new Bankrupt-
cy Code's use of the phrase ‘‘after notice and a hearing.”"'* In
virtually every provision of the Bankruptcy Code empowering
the debtor’s estate to affect rights of creditors or other in-
terested parties, the statute recites that action may be taken
“‘after notice and a hearing.’”"* It might be assumed from such
language that, wherever rights are to be affected, there will be
actual notice to the target party and an actual opportunity for
a hearing; and, indeed, this often will be so in actual practice.
The s1ated assumption, however, is unwarranted under the ex-
press language of §102(1) of the Bankruptcy Code, which
defines “‘after notice and a hearing'’ to include circumstances
where it is appropriate to proceed with no notice, and cir-
cumstances where, after notice, no hearing will be required
unless timely requested by the adverse party.'"'*

“It is self-evident that the Bankruptcy
Court’s expanded jurisdiction
creates new strategies for
creditors and other parties.”’

The lesson is plain, and coincides exactly with previous com-
ments regarding the Bankruptcy Court’s expanded jurisdic-
tion. Wherever a creditor or other interested party is concern-
ed that rights may be affected in a proceeding under the
Bankruptey Code, there is everything to gain (and nothing 1o
lose) by filing an appropriate pleading to seek relief from the
Bankruptey Court, and to demand prior notice and an oppor-
tunity to be heard. :

3. The Concept of ‘“Adequate Protection’"
and Its Use as a Creditor’s Weapon

The concept of ‘‘adequate protection’' articulated in the
new Bankruptcy Code will be the most heavily litigated issue in
bankruptcy law; and it is being publicized as a major innova-
tion enhancing the powers of the debtor’s estate to deal with
recalcitrant secured creditors.'” Actually, even the term ‘‘ade-
quate protection’’ was created in case law decided under the
former Bankruptcy Act,'* whence (for want of concrete
statutory definition) it was used against creditors in ways far
more insidious than the Bankruptcy Code now permits. In-
deed, what the Bankruptcy Code actually has wrought is to
make ‘‘adequate protection” a sword for the aggressive
creditor that can be used, together with valuation strategies
evident under the Bankruptcy Code, to defeat the debtor
whose primary tactic is delay.

Consider first the statutory definition of ‘‘adequate protec-
tion’” under §361 of the Bankruptcy Code. Section 361 speci-
fies the manner in which adeguate protection may be provided
when it is required under §362 (continuation of automatic
stay), §363 (power to use, lease, or sell property), or §364
(power to obtain credit). Three alternatives are specified —

namely: (1) periodic cash paymenls (o proiect against a
decrease in the value of a claim against property of the
deblor’s estate; ' (2) an additional or replacement lien to pro-
tect against any such decrease;®® or (3) whatever other relief
will result in realization of the “‘indubitable equivalent™ of the
value of the claim.” Note that the statute does not equate
‘*adeguate protection’’ with appraised equity in property; to
the contrary, it mandates affirmative conduct on the part of
the debtor’s estate.”® This is reinforced by subsection (d) of
§362 of the Bankruptcy Code, which requires the Bankrupicy
Court to grant relief from the automatic stay upon a showing
of either (1) lack of adequate protection; or (2) that the debtor
does not have equity in the subject property, and the property
is notl necessary to an effective reorganization by the debtor.

Valuation concepts under the Bankrupticy Code coincide ef-
fectively with a creditor's affirmative use of adequate protec-
tion. Pursuant to §506 of the Bankruptcy Code,* the extent to
which a claim is secured is determined by the value of the col-
lateral, and not by the amount of the debt. Thus, as §361 pro-
vides, realization of the value of the secured claim is what must
be adequately protected. Furthermore, as noted above in the
reference to subsection (d) of §362, lack of equity in property
is one of the elements that will justify relief from the automatic
stay based upon a theory alternative to the debtor’s failure to
show adequate protection. In consumer debt situations, §722
of the Bankruptcy Code permits the debtor to redeem personal
property by paying to the secured creditor the value of the col-
lateral, as determined by the Bankruptcy Court when allowing
the creditor’s secured claim in whatever amount.**

It is readily apparent that the aggressive and imaginative
creditor can synthesize all of the foregoing concepts into a
litigation strategy that may hoist the debtor’'s estate upon its
own petard. The following is a possible scenario:

1. As early as possible in the proceeding, the creditor should
file both a proof of secured claim and a pleading requesting
relief from the automatic stay of §362. Pursuant to subsection
(e) of §362, the latter request itself exerts substantial pressure
on the debtor’'s estate, since the stay is automatically ter-
minated unless its continuation is ordered by the Bankruptcy
Court pursuant to at least some type of hearing conducted
within 30 days after relief from the stay is requested.?® If that
hearing is preliminary in character, a ‘‘final hearing’’ on the
request for relief must be commenced within 30 days after the
preliminary hearing.**

2. Unless the strategy is factually unsupportable, both the
creditor’s proof of claim and request for relief from the stay
should address the question of valuation to minimize the deb-
tor’'s options. In most cases, there is an amount slightly less
than the secured creditor’s claim which the creditor would be
(or should be) willing to accept in cash rather than encounter-
ing the delays and uncertainties of foreclosure and collateral li-
quidation. This is the amount which the creditor should con-
sider pleading as the present realizable value of the collateral.
If the debtor’s estate accepts the creditor's ascribed value, it
has conceded that there is no equity in the collateral; and it
must be prepared to provide adequate protection for an
amount nearly equal to the full sum of the creditor's debt. I
the debtor's estate insists that the value is higher, it must pro-
vide adequate protection for the full amount of the creditor’s
debt; and it has surrendered any ability to redeem other than
by payment in full to the creditor. If the debtor’s estate insists
that the value is lower, it has conceded the only issue on which
the creditor has the burden of proof in seeking relief from the
stay. There are even more interesting possibilities where a
Trustee is the representative of the estate.?” In those cases, the
request for relief from the stay should be filed against both the
debtor and the Trustee, who may have their own widely
divergent views of value that the creditor can utilize.

Continued . _ .
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4. Seizing the Initialive
Through Chepter 11 Creditor Plans

Chapter 11 of the new Bankruptcy Code will be a highly ef-
fective tool for a solution-eriented debtor and counsel.** For
the debtor whose principal strategy is delay, it will be a rude
awakening.

There was no remedy of the former Bankruptcy Act more
flagrantly abused than the Chapter X1 proceeding for an ar-
rangement with unsecured creditors of the debtor.”® Chapter
X1 had been conceived in the Depression as an informal, ex-
peditious remedy that was supposed to help the small business
proprietor or entity besieged by unsecured trade creditors.® It
was so limited in purpose that Congress saw no need to give
anyone but the debtor the right to propose a plan.’' From
these humble beginnings sprang the modern bad faith Chapter
X1, wherein debtors with minescule amounts of unsecured
debt frequently have used the arrangement proceeding to
restrain secured creditors indefinitely, while retaining the ex-
clusive right to file a plan (and to prevent anyone else from do-
ing so).

As an actual remedy for the debtor, Chapter 11 of the new
Bankruptcy Code melds everything that was available under
Chapters X, XI, and XII of the Bankruptcy Act,*? and is more
potent than any of those former chapters. However, debtor ex-
clusivity no longer exists. Subsection (¢) of §1121 permits any
*‘party in interest,”’ including any creditor, to file a plan when
and if a Trustee is appointed, or the debtor has failed to file a
plan within 120 days after the date of the Chapter 11 order for
relief, or any plan filed by the debtor has not been accepted by
each affected class of creditors within 180 days after the date
of the order for relief.”

In nearly every case, the major creditors know precisely
what can be accomplished separate and independent from the
debtor’s self-serving strategies. Imaginative use of the
creditors plan vehicle in Chapter 11 will neutralize and
eliminate the recalcitrant debtor as a factor.

5. The Involuntary Petition
Becomes a Realistic Weapon

Under the Bankruptcy Act, involuntary proceedings were a
virtual Catch-22 for creditors. In order to prosecute an in-
voluntary case successfully, the petitioning creditors had to
prove one of the six “*acts of bankruptcy'' listed in §3 of the
Baukruplcy Act, which usually meant establishing ail of the
elements of a preferential transfer or fraudulent conveyance to
someone in collusion with the debtor.** Obviously, little help
could be expected from the co-conspirators having first-hand
knowledge of the act of bankruptcy; yet, for a “*deep pocket™’
type of petitioner, there was almost certainly damage exposure
if the involuntary petition failed.

Section 303 of the new Bankruptcy Code codifies extensive
sanctions available against the bad faith petitioner, including
consequential and punitive damages;’ but the standard of
proof to be borne by good faith petitioners under the new
statute make the involuntary proceeding a realistic and effec-
live weapon. Pursuant to subsection (h} of §303, the petition-
ing creditors are entitled to prevail if they can prove either the
appointment of a receiver or other custodian, within 120 days
prior to the filing of the petition, for the purpose of enforcing
a lien upon *‘substantially all” of the debtor’s property, or
that *‘the debrtor is generally not paying such debtor’s debts as
such debts become due.'"*

With the expanded (and nationwide) jurisdiction of the
Bankruptcy Court under the new Bankruptcy Code, the in-
voluntary proceeding is, among other things, one of the most
effective possible collection devices.

f. Conclusion

The practicing bur and public have been, and will be, inun.
dated with commentary describing the new Bankruptey Code
as a debtor-oriented statute inhospitable 1o most of the vested
rights of creditors. For the creditor who persists in a hide
bound and passive approach to bankruptey, this characteriza-
tion will be painfully accurate. For the creditor and counsel
willing to seize the initiative, there are clearly the tools to cope
and to prevail.
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Lien Strip Procedures, Chief Judge Marlar and Judge Hollowell
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Procedure and Orders on Lien Avoidance in Chapter 13 Cases -- Although an adversary
proceeding may be utilized under Fed. R. Bankr, P. 7001(2), the court will permit the debtor to
obtain a valuation of a secured creditor’s claim by motion served upon the affected lienholder.
So-called “lien stripping” may not be achieved by including a lien strip provision in the plan.

1. Notice of a lien stripping motion must comply with Fed. R, Bankr. P. 9014, including the
requirement that service be made in compliance with Fed. R. Bankr. P. 7004(b) and (h).

The motion must be filed prior to plan confirmation.

Hearings will only be held on lien avoidance motions, if an objection is filed. In the event that no
objection is filed, debtor may submit an order consistent with the court’s form, which is included
at the end of this procedures page.
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

Inre Chapter 13

KEYBOARD(), No. KEYBOARD()-EWH

ORDER AVOIDING LIEN
ON REAL PROPERTY
Debtor(s).

i L, W g ey

On KEYBOARD(date), Debtor(s) filed a KEYBOARD(motion or complaint) to
value the lien of KEYBOARD(name of lienholder) (hereinafter “Lienholder”) against the
property commonly known as KEYBOARD(street address} and more fully described in
Exhibit A hereto, which lien was recorded in KEYBOARD(nhame of county)} on or about
KEYBOARD(date) as document KEYBOARD(number) (hereinafter the “Lien”}.

The court finds that notice of the KEYBOARD(motion or complaint) upon
Lienholder was proper. Lienholder having failed to file timely opposition to Debtor's(s’)
motion, the court hereby orders as follows:

(1) For purposes of Debtor's(s’} Chapter 13 plan only, the Lien is valued at

zero. LienholderKEYBOARDY() does not have a secured claim and the
Lien may not be enforced, pursuant to 11 U.S.C. §§ 506, 1322(b)(2) and

1327.
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(2)  This order shall become part of Debtor's(s') confirmed Chapter 13 Plan.

(3)  Upon entry of a discharge in Debtor's(s’) Chapter 13 case or completion of
all payments due under the Debtor's(s’) Chapter 13 Plan, the Lien shall be
voided for all purposes and, upon application by Debtor(s), the Court will
enter an appropriate form of judgment voiding the Lien.

(4)  If Debtor's(s’) Chapter 13 case is dismissed or converted to Chapter 7
before Debtor(s) obtain(s) a discharge, this order shall cease to be
effective and the Lien shall be retained to the extent recognized by
applicable non-bankrupfcy law and, upon application by Lienholder, the
Court will enter an appropriate form of order restoring the Lien.

{5) Except as provided by separate, subsequent order of this Court, the Lien
may not be enforced so long as this order remains in effect.

Dated and signed above.

Notice to be sent through the
Bankruptcy Noticing Center “BNC”
to the following:
KEYBOARD(Debtor(s))
KEYBOARD(Trustee)
KEYBOARD(Creditor)

U.S. Trustee’s Office

230 North First Ave. #204
Phoenix, AZ 85003
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EXHIBIT A

Legal Description
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CHAPTER 13 CASES
1. CHAPTER 13 AVOID/STRIP LIENS

Please use Judge Marlar's preferred form of order (or a version with all the specifics included),
which is located as the last item on this procedure page.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF ARIZONA

Inre: Chapter 13

No.

ORDER

Debtors.

On , Debtors filed a to value the lien of

("Lienholder") against the

property commonly known as

and more fully described in Exhibit "A" hereto, which lien was recorded in

County on or about , as document no.

("Second Lien"}). This Second Lien is in second position and is the

approximate amount of $ . The first lien is held by

in the approximate amount of $ . The property is worth approximately

S . Therefore, there is no secured value in the amount of the Second Lien.

The court finds that notice of the upon Lienholder was proper.

Lienholder having failed to file timely opposition to Debtors' motion, the court hereby orders

as follows:
1, For purposes of Debtors' Chapter 13 plan only, the Second Lien is valued at

zero. Lienholder does not have a secured claim and the Second Lien may not be enforced,
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pursuant to 11 U.S.C. §§ 506, 1322(b)(2) and 1327, provided that the Chapter 13 case is
completed and the Debtors’ receive a discharge.

2. This order shall become part of Debtors' confirmed Chapter 13 Plan.

3. Upon entry of a discharge in Debtors' Chapter 13 case, the Second Lien shall be
voided for all purposes and, upon application by Debtors, the Court will enter an appropriate
form of judgment voiding the Second Lien.

4, If Debtors' Chapter 13 case is dismissed or converted to Chapter 7 before
Debtors obtain a discharge, this order shall cease to be effective and the Second Lien shall be
retained to the extent recognized by applicable non-bankruptcy law and, upon application by
Lienholder, the Court will enter an appropriate form of order restoring the Second Lien.

5. Except as provided by separate, subsequent order of this Court, the Second
Lien may not be enforced so long as this order remains in effect.

6. The Proof of Claim filed by Lienholder {Claim No. ____ on the Claims Register),
regarding this Second Lien, is hereby reclassified and shall be paid as a general unsecured

claim.

DATED AND SIGNED ABOVE.
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CHAPTER 13 ATTORNEY'S FEES ORDERS

1. Please use Judge Marlar's preferred form of order (or a version with all the specifics included),
which is located under Files for Download (at the bottom of this page).
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF ARIZONA

inre: ‘ Chapter 13
No.
ORDER APPROVING PAYMENT

Debtors. OF ADMINISTRATIVE EXPENSES

This matter came before the court pursuant to the Chapter 13 Plan and Application for
Payment of Administrative Expenses and Notice of Date to File Objections to Chapter 13 Plan,

which was noticed to all creditors on , as attested to in the

previously filed certificate of mailing; the time for objection having expired; no objections

having been recelved; and good cause appearing,

1. The original fee (exclusive of costs) at the inception of the case, as specified in
the Chapter 13 Plan, was S , of which the Debtors had paid $ ,
with the balance of $ to be paid by the Trustee through the Debtors' payments

under the Plan,
2. Said fee LI was LI was not a flat fee.
3. Counsel has already been paid:

A, Fees of S

B. Costs of S for the filing fee, plus S

for a credit report from , for a

total of §
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4, Counsel is currently holding S in the trust account.

5. Counsel is not seeking any amount for services outside of the flat fee

agreement in this case. The fee includes a L1 scrape-off LI other

action filed on

b. 1 Counsel is seeking additional fees of S in excess of the flat fee
for the following services.
L] Counsel is not seeking anything in excess of the flat fee.

IT IS HEREBY ORDERED APPROVING compensation for professional services to

of
in the total amount of $ , of which $ has already been paid by the
Debtors.
IT IS FURTHER ORDERED that the Trustee pay § to
from the funds (s)he is holding. Per the Trustee's
website, (sjhe is holding funds in the amount of S as of

DATED AND SIGNED ABOVE.
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GENERAL ORDER NO.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

GUIDELINES FOR PAYMEINT OF ATTORNEYS FEES IN CHAPTER 13 CASES
(Effective in cases filed on or after )

The following are guidelines (“Guidelines™) for app1 oving flat fee arrangements as part
of the chapter 13 plan confirmation process.

An attorney may decline to seek approval of compensation pursuant to the Guidelines. 1f
an attorney so declines, his or her compensation shall be disclosed, reviewed, and approved in
accordance with applicable authority including, without limitation, 11 U.S.C. § 329 and 330,
Fed. R. Bankr. P. 2002, 2016, and 2017.

A. Flat Fee Guidelines

Alternatively, attorneys may have their fees approved and paid as part of the chapter 13
plan confirmation process if they comply with the Guidelines.

1. Counsel may seek approval for fees in the order confirming the plan up to the
amounts set forth in Paragraph 2 without filing a detailed application if:

(a) Counsel provides all services listed in Paragraph 3;
(b)  No objection to the requested fees has been raised; and

(c) The court has not determined, in its sole discretion, that the fees have
either not been earned or are not reasonable,

2. The maximum fee which can be approved through the procedure described in
Paragraph 1 is: $4,500, but if such fee is not sufficient to fairly compensate
counsel for the legal services rendered in the case, the attorney may apply for
additional fees. The court will not approve additional compensation in cases in
which no plan is confirmed, or for work necessary to confirm the initial plan,
Further, counsel should not view the fee permitied by the Guidelines as a retainer
that, once exhausted, automatically justifies a fee motion seeking additional fees.
Counsel may request additional compensation only in instances where substantial
and unanticipated post-confirmation work is necessary. In the event that counsel
files for additional fees, time records in support of such an application 1nust be
provided and date from the inception of the case.

REY 2-3-12
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B. Minimum Required Services

Attorney responsibilities for a standard plan confirmation and general representation shall

include, but are not limited to:

REV 2-3-12

Review of financial documents and information

Consultation, planning and advice, including office visits and
telephone communications

Representation and advice regarding filing of pre-filing credit
briefing

Preparation/Filing of Petition, Schedules, Statement of Financial
Affairs, Current Monthly Income, Payment Advice Declaration and
Master Mailing List

Preparation/Filing of Chapter 13 Plan, Plan Analysis and necessary
amendments

Preparation/Filing of bankruptcy notice in State Court actions

Representation at §341 meeting of creditors

Resolution of non-adversary proceeding creditor objections and any
hearings related thereto

Review and analysis of creditor clains for potential objections, and
attendance at related hearings

Objections to Proofs of Claim

Preparation/Filing of Affidavit of no income regarding tax claims

Notify client of unfiled tax return claims, follow up with taxing
authority

Preparation of Proposed Order Confirming Plan with cover letter to
Trustee addressing each issue numerically

Preparation/Filing of Motion to Extend (for each: Schedules,
Stipulated Order of Confirmation, Motion to Dismiss)

Preparation/Filing of Responses to Pre-Confirmation Objections to
Dismissal

Preparation/Filing of Pre-Confirmation Stipulation to Reinstate
Case

Responses to motions for stay relief, and attendance at hearings

Drafting and mailing any necessary correspondence

Change of Debtor address filings

Representation regarding filing of post-filing education course

Representation regarding discharge eligibility certificate

Amendments to Schedules

Representation at continued 341 meeting
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In Business cases, the following additional services must be provided:

Filing of Business Operating Statements with court

C. Hourly Fees

All fees not covered by the Guidelines, including, but not limited to, appeals or adversary
proceedings, may be billed at hourly rates and will require a separate application for allowance of
compensation and reimbursement of expenses in compliance with 11 U.S.C. §330 and Fed. R.
Bankr. P, Rule 2016. Such fees are reviewable by the court for reasonableness.

Attorneys are not required to charge the Flat Fee and may bill at hourly rates for the
rendering of any and all of the professional services described in the Guidelines, but in such event
shall submit an application for allowance of compensation and reimbursement of expenses in
compliance with 11 U.S.C. §330 and Fed. R. Bankr, P. Rule 2016, dating from the inception of the
case,

EXCEPTFORPRE-PETITION RETAINERS AND HOURLY FEES, ALL FEES SHALL BE
PAID THROUGH THE PLAN UNLESS OTHERWISE ORDERED. Attorneys shall file a
2016(b) Statement disclosing any fee(s) collected and the services performed, with a copy provided
to the Debtor.

Regardless of the type of fee arrangement, attorneys shall represent the debtor(s) in all
matters in the administrative case, unless an order is entered allowing their withdrawal.

The Guidelines may be reviewed on an annual basis to determine reasonableness.

Approved effective for chapter 13 cases filed in the District of Arizona.

Dated:

James M, Marlar Eileen W, Hollowell

Chief Bankruptcy Judge Bankruptcy Judge

George B. Nielsen, Ir. Redfield T. Baum

Bankruptcy Judge Bankruptcy Judge

Sarah Sharer Curley Charles G. Case 11

Bankruptey Judge Bankruptcy Judge

Randolph J. Haines
Bankruptey Judge

REV 2-3-12 3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre In Proceedings Under
Chapter 7

DARRELL DUANE RUSSELL,
Case No. 02-06628-PHX-RUH

Debtor,
Adversary No, 02-01215

DARRELL. DUANE LL, ORDER DISMISSING ADVERSARY
RRE ANE RUSSE ACTION WITH PREJUDICE AND

o GRANTING § v

Plaintiff, JUDGMENT TO DEFENDANT

¥s5,

FORT McDOWELL YAVAPAI

16 | NATION,

7 Defendant,

18

19 This matter, having come before the Court on the Motion fo Dismiss and Motion
20 | Sor Summary Judgment {the “Motion") filed by the Fort MeDowell Yovapai Nation (the
21 | “Nation™) on August 7, 2003, and after hearing held an October 20, 2003, and after
27 | consideration of oral arguments, the Motion, debtor Damell Dusme Russel's {the
23 } “Debtor™y Response 1o Defendant’s Motion to Dismiss and Motion for Sutmmary
24 | Judgment, the Nation's Raply tn Suppor af the Motivn, and all pleadings amd documnents

25 | contained in the record, the Court hereby
FINDS AND CONCLUDES 23 follows: /

A £ A e bk e iy e

A B P S S e A P R AP

e e o e e e e e e R e 153




e B o T

MMMMNMMW fa—y fu—
c\mauumooaqgazﬂﬁ-——g

Ut s A e e S T e L H 1 §4

I. The Findings of Fact and Conclusions of Law as read into the Record by the
Court on Qclober 20, 2003 foliowing oral argument on the Motion are adopted and
incorporated herein,

A The Debtor’s interest in the per capita payments (the “Per Capita

Payments™) constitutes Property of the Eslate.
3. In 1998 the Debtor obtained a loan from the Nation in the amount of

$200,000, in exchange for which the Débtor executed a Loan Application and a Nete in
{avor of the Nation,

4. Together, the Loan Application and the Note constitute a Security
Agreement.

5. Pursuant to the Loan Application and the Note, the Debtor granted to the
Nation, at 2 minimutn, a lien in his rights to the Per Capita Payments,

6, The Debtor defaulted under the terms of the Note.,

7. The Nation has a valid, enforceable security intercst against the Debtor in

the Debtor’s Per Capita Payments.
8. Such security interest existed as of the date of the Debtor's petition, and the

security interest was not avoided.
9. The Debtor Jacks standing to object to the lien as unperfected.

10.  The Nation's lien is unaffected by the Debtor’s representation i his

schedules that his debt to the Nation is onsecured.
bl The Nation holds a properly secured debt which survives the [ebtor's

bankruptey and discharge in bankruptey pursuant to 11 U.S.C. § 532
12, The Nation has s valid right to set off the debt owed by the Debtor against

the Debtor's Per Capifa Payments pursuant to 11 (1.8.C. § 553.
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3. The Nation is entitled to sctoff as the Per Capita Payments become due and

payable to the Debtor.
And good cause appearing therefore, it is hereby ORDERED as follows:

A.  The Motion is GRANTED.

B.  Summary Judgment under Foderal Rule 56 and Bankruptcy Rule 7056 is
appropriate and is pranted in favor of Defendant.

C.  The Complaint underlying this adversary proceeding is DISMISSED with

prejudice.

PR
DATED this 22 day of Qctober, 2003.

9 Hraves

“Honorable Rafdolph FHaines

phy 3O E 4220101
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2006 WL 6810938
Only the Westlaw citation is currently available,
NOT FOR PUBLICATION
United States Bankruptcy Appellate Panel
of the Ninth Circuit.

In re George G, BROWN; Lisa Brown, Debtors,
George G. Brown; Lisa Brown, Appellants,
V.

Jeffry G, Locke, Trustee, Appellee,

BAP Nos, NC-o6—1101—MaMeRy, 05—

13909. | Subinitted Without Argument
on July 14, 2006, |  Filed Sept. 28, 2006,

Appeal from the United States Bankruptcy Court for the
Northern District of California, Honorable Alan Jaroslovsky,
Bankruptey Judge, Presiding,

Before MARLAR, MEYERS > and RYAN,* Bankruptcy
Judges.

Opinion

MEMORANDUM 1

INTRODUCTION

*1 Debtor Lisa Brown ("Mrs.Brown”) is a Native American
who receives quarterly per capita distributions (‘Payments™)
of a percentage of the net revenue from her fribe's casino
gaming enterprise. She and her husband (“Debtors™) filed

a chapter 77 bankruptcy petition and sought an order of
abandonment for Mrs. Brown's interest in the Payments,
asserting that it was not property of the estate. The bankruptey
trustee (“Trustee™) countered with a motion for turnover, The
banktuptcy court, relying on case law from other circuits,
determined that the Payments were property of the estate
which could be transferred, It then denied abandonment
and ordered turmnover of the present and future Payments to
Trustee.

In this appeal, Debtors have again raised the issue of
whether the Payments are property of the estate. We hold
that the bankruptcy court correctly determined that Mus.
Brown's interest in the Payments is property of the estate,
and AFFIRM that ruling. However, we conclude that the

bankmuptcy court erred in determining that the terms of the
tribal ordinance allowed Mrs. Brown's entitlement to be
transferred or assigned. More importantly, the bankruptcy
court did not make the necessary findings for abandonment
as to whether future, contingent Payments wouid be of any
value or benefit to the estate. We therefore VACATE and
REMAND, in part, for further proceedings consistent with
this memorandum decision.

FACTS

Mrs. Brown is an enrolled “Tribal Member”® of the
Pomo Indians of the Sherwood Valley Rancheria (“Tribe™)
in Willits, California. The Tribe owns and operates the
“Sherwood Valley Rancheria Gaming Enterprise,” also
known as the “Black Bart Casino .”

As a Tribat Member, Mrs. Brown is eligible to

receive Payments consisting of quarterly per capita and

other revenue-shatring distributions?, provided for and

distributed in accordance with a tribal ordinance entitled
“Ordinance Governing the Allocation and Disbursement
of Net Revenue from Tribai Gaming Sherwood Valley
Rancheria” (“Ordinance™).

Debtors filed a voluntary chapter 7 petition on October
13, 2005. By November, 2005, Mrs. Brown had received
approximately $8,000 in Payments for that year. On their
bankruptey schedules, Debtors listed, as personal property,
a Payment in the amount of $1,100, and also claimed it as
exempt. Debtors did not include the Payments as monthly

“income,” on their Schedule I. 8 However, on their Statement
of Financial Affairs, they disctosed them as “income other
than from employment or operation of business,”

In bankruptcy, Debtors moved for an order to compel Trustee
to abandon Mrs. Brown's interest in the Payments, arguing
that Mrs, Brown was the beneficiary of a valid spendthrift
trust provision in the Ordinance and, therefore, that the
Paymenis were excluded from the bankruptey estate, See 11
U.S.C. § 541(c)(2).

Trustee objected, argning there was no spendthrift trust

provision for Mrs, Brown in the Tribal Ordinance.” He
contended that the asset was property of the estate and
requested that the court order Debtors to tum over both
present and future Payments,

WestlawNext’ © 2011 Thomson Rewters. No ¢laim to original U.S. Government Works. 1
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¥2 Debtors then filed a supplemental brief, contending that
the Ordinance neither designated such Payments as the Tribal
Member's “property” nor conferred upon Tribal Members any
“right” to receive them. In addition, Debtors argued that a
characteristic of a property interest, e.g., the right fo assign or
transfer the asset, was missing from the Ordinance language.

Following a hearing, the bankruptcy court issued its
memorandum decision, concluding that the Ordinance did not
contain language creating a trust concerning Mrs. Brown's
interest, nor did it contain any restrictions on transfer of
the interest, which would be evidence of a spendthrift

trust. 10 It then ruled that it would follow the holdings

of two published opinions from other jurisdictions that
tribal gaming distributions are property of the bankruptcy
estate. See Johnson v. Cottonport Bank, 259 BR, 125, 130
{W.D.La.2000} and In re Kedrowski, 284 B.R, 439, 45152
(Bankr.W.D.Wis.2002). It denied Debtors' motion to compel
abandonment and granted Trustee's motion for tumover.
Debtors timely appealed.

ISSUES

1. Whether the bankruptcy court correctly determined that the
Payments were property of the estate.

2. Whether the bankruptcy court erred in determining that
Mus. Brown's entitlement to any future Payments was a
transferable property interest.

3. Whether the bankruptcy court abused its discretion in
denying Debtors’ motion to compel abandonment,

STANDARDS OF REVIEW

The question of whether property is included in a bankrupfcy
estate is one of law, subject to de nove rveview. Birdsell
v, Coumbe (In re Coumbe), 304 BR. 378, 381 (9th
Cir. BAP2003), Tssues of statutory interpretation are reviewed
de novo by the panel. United States v. Towers (In re Feiler),
230 B.R. 164, 167 (9th Cir. BAP199D), aff d sub nom. United
States v. Sims (I re Feiler), 218 F.3d 948 (9th Cir.2000).

A court's decision to authorize or deny abandonment is
reviewed for an abuse of discretion, Jolnston v. Webster (In
re Johnston), 49 F.3d 538, 540 (9th Cir.1995).

DISCUSSION

A, Policy Considerations

At the outset, we note that this panel is conflicted by issues
in this case which have not been directly addressed by the
parties, but which concern larger principles of both justice
and the intentions behind the Indian gaming laws and the
Bankruptcy Code.

Debtors in this case filed a chapter 7 liguidation case. In so
doing, they have potentially subjected their major asset—the
stream of income derived from future tribal gaming revenues
—to total loss, But their scheduies, the claims filed, and their
income reflect that this need not be the outcome, either as a
factual matter or possibly a legal one,

Debtors’ combined income, including the gaming revenues,
would support a 100% payout to unsecured creditors in a
chapter 13 plan, without suffering the potential loss—at a
chapter 7 trustee's sale—of future tribal payouts.

#3 Debtors' ages are not set forth in the schedules, but they
must be in their 30's or early 40's because their children are
only three and ten. Their combined annual income, exclusive
of the gaming revenue, is $47,400. The panel notes (from the
record at tab F) that in the year the bankmptcy was filed,
the tribe paid Mrs, Brown $8,220.13, Debtors scheduled their
unsecured debts of only $10,198, but the unsecured claims
now on file, according to the claims register, fotal $16,511.22,

This panel takes a larger view of the Tribe's intentions and the
underlying purposes in the revenue-sharing aspects of gaming
revenues, as they concern a Tribal Member's stream of future
income. Theoretically, if Mrs. Brown is 40 years old, with a
life expectancy of 80 years, that income (assuining it never
increases or decreases from $8,220 per year), is potentially
wotth a gross, non-discounted value of $328,800. This panel
must conclude, as a matter of trébal policy, that the Tribe did
not intend for such valuable rights to be sold to an outside,
non-tribal member, for satisfaction of only $16,511 of a Tribal
Membet's unsecured debts, Yet that may very well be the
result in this case.

As a matter of bankrupicy policy, the payment to creditors,
of a debtor's available assets, is equally as imporiant as
debtor's fresh start, In a chapter 13 proceeding, both of
these objectives may be achieved without any surrender,
loss, or sale of a debtor's assets. Here, for example, Debtors
counld propose a chapter 13 plan which devotes regular
future gaming revenues, as and when paid, toward payment

WesllawNext © 2011 Thomson Reulers, No claim to original U.S. Government Works. 2
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of filed claims, and the income therefrom could pay off

those creditors, in full, within a few shont years.” In
doing so, Debtors could thereby reserve to themselves the
vatuable future income stream beyond what is necessary to
repay their relatively minor outstanding debts. In this way,
the overarching pelicies of both the Indian Tribal Gaming
Ordinance and the bankruptcy laws are achieved, for the
mutual benefit of all concerned.

Alternatively, Debtors could simply stipulate with Trustee
that they would turn over so much of the future income
siteam as would be necessary to repay all filed and valid
claims, plus administrative expenses, in return for retaining
the future rights to the tribal streamn of income. Again, such a
resolution would practically solve all of the policy concerns
of the competing interests,

However, the parties may elect, instead, to further litigate
the complex and unpredictable outcome of the current case.
In that event, we must continue our analysis of the issues
presented to us, and resolve them.

B, Analysis of the Issues

The underlying motion is Debtors’ request for an order
compelling Trustee to abandon property of the estate, vig,
Mrs. Brown's interest in Payments fromn the Tribe's net
gaming revenues. Section 554(b) provides:

On request of a party in interest and after notice and a
hearing, the court may order the trustee to abandon any
property of the estate that is burdensome to the estate or
that is of inconsequential value and benefit to the estate.

*4 11 U.S.C, § 554(b).

Trustee countered with a motion for turnover of estate
propetty, pursuant to § 542(a). A bankruptcy trustee has the
right to recover property of the subject bankruptcy estate, and
any entity in possession, custody or control of such property
must deliver it to the trustee “unless such property is of
inconsequential value or benefit to the estate.” 11 U.S.C. §
542(a); see also § 543(b); § 363(b)(1) (trustee may “use,
sell, or lease, other than in the ordinary course of business,
property of the estate”).

In their bankruptey schedules, Debtors listed the Payments
as personal property and claimed an exemption therein. They
therefore admitted that the asset was property of the estate,
Woodson v. Fireman's Fund Ins. Co. (In re Woodson),

839 F.2d 610, 616 (9th Cir.1988) (exempt propetty is
initially regarded as property of the estate and the debtor
may then remove it by claiming exemptions); Hon. Barry
Russell, Bankr. Evid. Manual § 301,94 (2006 ed.) (bankruptcy
schedules signed under oath constitute admissions). In
addition, Debtors listed the Payments as “other income” in
their Statement of Financial Atfairs,

Nevertheless, the reason given by Debtors to support their
motion fo compel abandonment was that the Payments were
not property of the estate. Debtors' apparent argument was
that the Payments were of inconsequential value and benefit
to the estate because they were not “property of the estate.”
Thus, Debtors mixed their legal theory with a factual dispute.

Trustee objected and moved for turnover of the asset. The
bankruptcy court focused on the turnover motion and the
question of whether the Payments were property of the estate.
To the extent that Debtors' inconsistent argument was a
defense to Trustee's turnover demand as well as a threshold
requireinent for abandomment, we will therefore consider the
merits. Then, we will examine whether the bankruptcy court
took into account whether the Payments were of any value
and benefit to the estate.

1. Section 541(a): Property of the Estate

(et) Applicable Law

“Bankruptcy courts have exclusive [in rem] jurisdiction over
a debtor's property, wherever located, and over the estate.”
Tenn. Student Assistance Corp. v. Hood, 541 U.S. 440, 447
(2004). The Ninth Circuit Court of Appeals has held that §
106{a)'s abrogation of sovereign immunity of “governmental
units” with respect to various Code provisions, including a
turnover proceeding under § 542, applies to Indian tribes,
Krystal Energy Co. v. Navajo Nation, 357 F.3d 1035,
1060-61 (9th Cir.2004), cert. denied, 543 U.S, §71 (2004).
Moreover, atribe's commen law sovereigh immunity does not
impair jurisdiction over individual tribal members whe are
not acting as tribal representatives or in an official capacity.
See Puyallup Tribe, Inc. v. Dept. of Game, 433 U.8, 165,172
(1977; Stringer v. Cliryster (In re Stringer), 252 B.R. 900,
901 (Bankr.W.D.Pa.2000) (defendant tribe member could
be compelled to tum over estate property). See generaily,
COHEN'S HANDBOOK OF FED. INDIAN LAW § 7.05
(2005).

WestawNext’ © 2011 Thomson Reuters. No claim to original U.S. Government Works. 3
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*5 What comprises “‘property of the estate” is determined by
federal faw. Under the Bankiuptcy Code, the commencement
of a bankruptcy case creates an estate “comprised of all
the following property, wherever located and by whomever
held: ... fAHl legal or equitable interests of the debtor in
property as of the commencement of the case.” 11 U.S.C, §
541(a).

“Property” under § 541(a} “ ‘has been construed most
generously and an interest is not outside its reach because
it is novel or contingent or because enjoyment must be
postponed.” “ United States v. Sims (In re Feiler), 218 F.3d
948, 955 (9th Cir,2000) (quoting Segal v. Rochelle, 382 U.S.
375, 379 (1966)). This definition is broad, and includes both
tangible and intangible propesty. United States v. Whiting
Pools, Inc., 462 U.S. 198, 204-05 (1983).

i«

Section 541(a), however, ** ‘merely defines what interests
of the debtor are transferred to the estate. It does not
address the threshold questions of the existence and scope
of the debtor's interest in a given asset.... [W]e resolve these
questions by reference to nonbankruptcy law.’ * Swuncrest
Healthcare Center LLC v. Omega Healthcare Invs., Inc.
(In re Raintree Healthcare Corp.), 431 F.3d 085, 688 (9th
Cir.2005) (applying federal Medicare and state contract
law) (alterations in original) (citation omitted), Even when
a property interest is conceived in federal statutory law,
whether or not such interest is alienable may be an issue
determined by state law. See Segal, 382 U.S. at 38l n. 6
(holding that whether an NOL carryback refund claim could
have been transferred was determined by state law, “save
that on rare occasions overriding federai law may control this
determination or bear upon it”),

Here, the Payments were authorized by the tribe’s Ordinance,
which was promulgated under federal law, but which was
also closely connected to a Tribal-State compact regarding
the gaming operation. Therefore, questions as to the existence
and scope of Mrs, Brown's interest in the Payments are to be
resolved by federal, state, and tribal law, See Butner v, United
States, 440 U.S. 48, 55 (1979) (unless a federal purpose
requires a different result, property rights are determined
by state law); Kedrowski, 284 B.R. at 441 (iribal gaming
“features an uneasy mixture of federal, state, and tribal rights

and fesponsibilities™). 12

In the absence of Ninth Circuit precedent, the bankruptey
court relied on two opinions from other circuits in reaching
its conclusion that Mrs. Brown's right to receive the Payments

was property of the estate and that future distributions should
be turned over to Trustee.

In Kedrowski, the first case cited by the bankruptcy court,
the chapter 7 trustee moved to compel turnover of future per
capita distributions to which the debtor was entitied as an
enrclled member of an Indian tribe. After a comprehensive
examination of tribal gaming, federal and Wisconsin law,
the bankruptey court held that the debtor's right to receive
distributions from the tribe’s gaming operations constituted
a “property right'” within the meaning of § 541(a}. 284 B.R.
at 449. It further held that the per capita payments were
not immume Indian trast funds, nor did the tribat ordinance
contain any anti-alienation language to prevent them from
being made liable for the tribal meimnber's debts. Id. at 450-51.

*6 In Johnson, the bankruptcy court's second case, the
debtor tribal member had given a security interest in his per
capita distributions to a bank to secure a loan. In bankruptcy,
the secured creditor sought to continue cotlecting its loan
from the per capita payments and the trustee sought turover
of any surplus payments, and the bankruptey court agreed
with both.

On appeal to the district court, the debtor argued that the
payments were not property of the estate because they were
proceeds of postpetition “eamnings.” See § 541(a)(6). The
district court held that the payments were “income,” but
not “earnings,” Therefore it held that the right to the per
capita payments was a “general intangible” property interest
pursuant to Louisiana law, and thus was includable in the
bankruptcy estate. 259 B.R. at 129--30.

The district court in Johnson further held that the tribal
ordinance did not restrict the metnber's ability to assign the
payments to another person, as long as he or she was living
(no provision for devise), and that other recipients of such
payments had also used them to secure debts. fd. at I31.
Because the debtor had granted a security interest in the
stream of payments to the creditor up to the amount of the
debt, the district court held that such security interest applied
to future, postpetition payments “as they were made,” and that
the balance of payments belonged to the trustee. Id. at 130.

In this appeal, Debtors have attempted to distinguish these
cases, and so do we,

(b) Mrs, Brown's “Right” to Paymenis

WestlawNext © 2011 Thomson Reuters. No claim to original U.8. Government Works, 4
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The chapter 7 trustee and the estate succeed only to the
title and rights in properly which the debtor had at the
commencement of the case: “[T]he broad scope of the estate
under the § 541(a)(1) definition does not enlarge a frustee's
substantive property rights beyond those existing at the
commencement of the case.” Calvert v. Bongards Creameries
{In re Schauer), 62 B.R, 526, 529--30 (Bankr .D.Minn.1986),
aff'd, 835 F.2d 1222 (8th Cir.1987) (emphasis in original),

Debtors maintain that the Payments were not property of
the estate because the Ordinance did not state that Tribal
Menibers have a “right” to the Payments or tbat such

property.”

Payments are the Tribal Member's “
The Ordinance defines per capita payments as “those
payinents made or distributed to Tribal Members, which are
paid directly from the Tribe's Net Gaming Revenues of the
Gaming Enterprise.” Ordinance, art. 11, sec. 1001{(g). With
some inapplicable exceptions, it further provides that “[ejvery
person who is an enrolled member of the Sherwood Valley
Rancheria on the date of the Per Capita Distribution and is
living on said date is eligible to receive a full Per Capita
Payment....” Id., art. IV, sec. 1003(1}.

Such per capita payments are ordinarily based on a constant
“[slixty-five percent {65%) of Net Gaming Revenues....” Id,,
art. II1, sec. 1002{4). While this percentage rate could not
decrease, it could be increased up to 75% if net revenues
exceed the Tribe's annual operational budget. I, The
“Payment Date” is the 15th day of the month following the
last day of the preceding calendar quarter, and may precede
the actual disbursement date, See id., att. I1, sec. 1001(p) and
art, 1V, sec. 1003(2),

*7 No services need be performed by individual Tribai
Members in order to receive the Paymenis. The Payments
cannot be inherited because they cease uwpon the Tribal
Membel's death. However, any Payment that has been
determined, following a Payment Date, but not yet disbursed
at the time of the Tribal Member's death, is an asset of the
Tribal Member's probate estate. Id., art. TV, sec. 1003(2).

Debtors cite to the following provision, which states that
a Tribal Member does not have a “vested” interest in the
revenues:

Nothing in this Ordinance is intended to vest or vests in any
Tribal Member or any other person any right or interest in
the Tribe's Gaming Enterprise, the revenues produced by
or derived from said Enterprise, any other Tribal income

or assets, or the income produced by such assets. The
General Council reserves the right to amend or repeal this
Ordinance at any time, and any such amendment or repeal
shall not constitute or be construed to be the taking of any
vested property right.

Ordinance, art. IV, sec. 1003(4).

They conirast this language to the ordinance in Kedrowski
which specifically provided that “ ‘No tribat member, nor any
person claiming any right derived from a Tribal Member ...
shall have any right, title, interest or entitlement in any Per
Capita Share unless and until Payment of the Per Capita
Distribution to which it relates ocews.” * Kedrowski, 284
BR. at 450 (emphasis added). In addition, the Kedrowski
court referred to a decision by the Ho-Chusnk National Tribal
Court, which had concluded that * ‘the right to per capita
[payments] exists so long as a member is on the rolls of the
Ho-Chunk Nation.” * Kedrowski, 284 B.R. at 448 (citation
omitted) (emphasis and alteration added). In other words, they
contend that the ordinance in Kedrowski expressly granted a
“right” upon distribution,

This is a distinction without a difference. Here, the Ordinance
also uses the word “right,” when it provides that a Tribal
Member who fails to either claim a per capita payment check
or to request a replacement check shall forfeit his or her “right
to receive that Per Capita Payment.” Ordinance, art. V, sec.
1004(3).

It is helpful to briefly consider the statutory history, for
the genesis of the two tribal ordinances is the same
Indian Gaming Regulatory Act (“IGRA™), 25 US.C. §
2701-2721 and accompanying federal regulations, 25 CFR
§ 290.1-290.26 (regulations goveming “Tribal Revenue
Allocation Plans”). Enacted in 1988, the purpose of the
IGRA is to promote “iribal economic development, self-
sufficiency, and strong tribal government,” shield the tribe's
enterprise from organized crime and corruption, and protect
tribal gaming as a means of generating fribal revenue, 25
U.S.C. § 2702,

Casino gaming is classified as Class Il gaming under the
IGRA. See 25 U.S.C. § 2703(8). A tribe engaging in casino
gaming must negotiate a “compact”’ with its State, which must
be approved by the Secretary of the Interior. 25 U.S.C. §
2703(7XE) and (10); see also 25 U.S.C. § 2710(d)(1), (3);

Cal. Const, Art, 4, § 19, 3 The tribal-state compact limits
the state's jurisdiction “in matters concerning Indian gaming,”
to “the extent provided in the Compact.”” Campo Band of
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Mission Indians v.Super. Ct, 137 Cal.App. 4th 175, 182, 39
Cal.Rptr.3d 875, 881 (2006).

*8 The IGRA specifically addresses the matter of per
capita payments which are made out of the Tribe's gaming
revenues. Pursuant to the IGRA, a tribe is required to adopt
an ordinance, which, among other things, allocates its gaming
revenues, and it must obtain its approval by the Chairman

of the National Indian Gaming Commission. 14 Here, the
Ordinance complied with IGRA by authorizing the use of net
gaming revenues:

(i) to fund tribal govermnent operations or programs;

(ii) to provide for the general welfare of the Indian tribe
and its members;

(ifi}to promote trihal economic development;
(iv) to donate to charitable organizations; or

(v) to help fund operations of local govermment
agencies[.]

Ordinance, art. II, sec. 1000(2); 25 U.S.C. § 2710(b)2};
see also 25 U.S.C. § 2710¢d)(2) (providing that Class IIT
gaming is subject to the provisions of § 2710(b) regarding
the disposition of net gaming revenues). The IGRA and
Ordinance further provide that the net gaming revenues
may be used to make per capita paymenis to Tribal
Members, if certain conditions are met. These conditions
are:

{A) the Indian tribe has prepared a plan to allocate revenues
to uses authorized by paragraph (2)(B);

{B) the plan is approved by the Secretary as adequate,
particularly with respect to uses described in clause (i)
or (iii) of paragraph (2){B);

(C) the interests of minors and other legally incompetent
persons who are entitled to receive any of the per capita
payments are protected and preserved and the per capita
payments are disbursed to the parents or legal guardian
of such minors or legal incompetents in such amounts as
may be necessary for the health, education, or welfare,
of the minor or other legally incompetent person under a
plan approved by the Secretary and the governing body
of the Indian tribe; and

(D} the per capita payments are subject to Federal taxation
and tribes notify members of such tax liability when
paymenis are made.

25U.8.C. § 2710(b)(3); Ordinance, art. II, sec, 1000(3).

In Kedrowski, as in this case, the debtor argued that the
ordinance did not denominate the per capita payment as a
property “right.” For all practical purposes, the language of
the Ho—Chunk ordinance, in Kedrowski, and this Ordinance
are identical in that they prohibited any vesting of ownership
rights other than the Tribe's in the gaming revenues before
they were either determined following a Payment Period
{ours) or actually distributed (Kedrowski). The Kedrowski
bankruptey court rejected the debtor's argument, stating:

It is undlisputed that the debtor is an enrolled membey of the
Ho—Chunk Nation. Thus, if the tribe does decide to make
a distribution, the debtor has a “right” to receive her share,
Nothing in the IGRA, the federal regulations, or the Ho-
Chunk per capita distribution ordinance would permit the
tribe to exclude her from the distribution process.

Kedrowski, 284 B.R. at 4406,

*¢ Similarty, in Johnson, the district court found that the

debtor's right to receive monthly per capita payments was an
intangible property interest under Louisiana law, similar to
a right to receive an annuity, insurance proceeds, accounts
receivable, or federal program entitlements. 259 B.R. at 128—
30 (citing cases).

In our case, Debtors had already received and possessed
some of the Payments for 2005. Using the petition date as a
benchmark, Mrs. Brown's property rights were divisible into
two kinds. The actual money seceived became Mrs. Brown's
personal property and it lost its identity as tribal funds. See
Jacobsen v, Jacobsen (In re Marriage of Jacobsen), 121
Cal.App. 4th 1187, 1192-93, 18 Cal.Rptr.3d 162, 160-67
(2004) (per capita distribution that was deposited into bank
account or securities account lost its identity as immune
Indian property); see alse Ordinance, art, IV, sec. 1003(2);
25 CER. § 290.16 (providing that the Secretary of the
Interior “will not accept any deposits of payments or funds
derived from net gaming revenues to any account held by
[the Bureau of Indian Affairs] or fthe Office of Trust Funds
Management].”), In the case at bar, it is clear that the
Payments that Mrs. Brown had already received as of the
petition date were property of the estate.
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The second form of property right was Mis. Brown's
entitlement to future Payments, which was created under the
Ordinance. This was a contingent, intangible property interest
to which Trustee succeeded. Feiler, 218 F.3d at 953 (a trustee
sicceeds to the debtor's interest in property).

Section 54 1(a)(7) provides that property of the estate includes
“any interest in property that the estate acquires after the
commencement of the case.” The legislative history of this
section states:

The addition of this provision by the House amendment
merely clarifies that section 541(a) is an all-einbracing
definition which includes charges on property, such as ...
beneficial rights and interests that the debtor may have in
property of another.

124 Cong. Rec. H11096 (daily ed. Sept. 28, 1978); 517413
(daily ed. Oct. 6, 1978). Congress intended that “property
of the estate” be broadly construed. “Under [§ 541(a)(1)
], the estate is comprised of ... tangible and intangible
property, choses in action, causes of action, rights such as
copyrights, trade-marks, patents, and processes, contingent
interests and future interests, whether or not transferable by
the debtor.” H.R.Rep. No. 95-593, 175-176, reprinted in
1978 U.S.C.C.A.N. 5963, 6136.

California takes an expaunsive view of property, which is
defined as follows:

The ownership of a thing is the right of one or more persons
to possess and use it to the exclusion of others. In this
Code, the thing of which there may be ownership is called

propenty.
Cal. Civ.Code § 054,

“Property” is “ ‘all-embracing so as fo include every
intangible benefit and prerogative susceptible of possession
or disposition ... **; and signifying “ ‘any valuable right or
interest protected by law.” * People v. Kwok, 63 Cal,App.
4th 1236, 1251, 75 Cal.Rptr.2d 40 (1998) (citations omitted).
Every kind of property that is not “real” property is “personal”
property. Cal. Civ.Code § 663. Personal property may be
without tangible substance, and it may be intangible in the

sense that it is a right rather than a physical object. Navistar

In#'l Transp, Corp, v, State Bd. of Equalization, 8 Cal.4th 868,
875, 35 Cal.Rptr.2d 651, 653, 884 P.2d 108, 110 (1994).

*10 California recognizes contingent property interests. See
State ex rel. Harris v. PricewaterhouseCoopers LLP, 23

Cal.Rptr.3d 529, 566 (2005}, rev'd in pari on other grounds,
48 CalRptr.3d 144, 141 P.3d 256 (2006); Cal. Civ.Code

§§ 688, 690, 697, £ Coutts, in a variety of circumstances,
consistently have concluded that contingent interests are
included within the bankruptcy estate. See, e.g., DeNadai
v. Preferred Capital Markets, Inc., 272 B.R. 21, 29 & n.
5 (D.Mass.2001) (right to exercise a stock option in the
future was property of the estate); Rau v. Ryerson (In re
Ryerson), 739 F.2d 1423, 1425 (Sth Cir.1984) (holding
that postpetition termination payments were property of the
estate); Booth v. Yaughan (In re Booth), 260 B.R, 281, 285
87 (6th Cir.BAP2001} (collecting cases holding that various
contingent interests are property of the estate).

Mrs. Brown's interest is analogous to business or stock

dividends .'® She has a right to receive the disteibution
effective on the declared per capita Payment Date. See
Ordinance, art. IV, sec. 1003(1) and (2). As long as she is an
eligible Tribal Member, and the same Ordinance is in effect,
her share in the net revenues cannot be excluded from the
distribution process.

The interest in future Payments is contingent because the
Ordinance provides: a) that the tribe may amend or repeal the
Ordinance at any time at its discretion, see Ordinance, art. IV .,
sec. 1003(4); b) Mrs. Brown must be alive and eligible on the
Payment Date, see id., art. 1V, sec. 1003(1) and (2); and c)
there must be net revenue available for distribution.

Thus, Debtors' contention that no “right” to further payinents
“vested” in Mrs, Brown, does not precisely frame the
issue. While paragraph 4 prohibits the vesting in any Tribal
Member, or other person, of any interest in the gaming
enterprise and its revenues, the vesting of later, declared
and individual Payments is separately authorized in specific
provisions of the Ordinance. See Fireman's Fund Morig.
Corp, v, Hobdy (In re Hobdy), 130 B.R. 318, 321 (9th
Cir.BAP1991) (“{a] general statutory rule usually does not
govern unless there is no more specific rule.”) (citing Green
v. Bock Lawndry Mach. Co,, 490 U.S, 504, 524 (1989)).
Therefore, paragraph (4) generally reiterates the Tribe's
sovereignty and ownership. See Kedrowski, 284 B.R, at 450-
51 (explaining that similar provisions emphasized the tribe's
sovereign status); see also 28 U.S.C. § 1360 (discussed
below).

In addition, the IGRA treats per capita payinents when made

as personal income, 17 with the consequence that the Tribe

must inform the members that their Payments are subject to
federal taxation, See 25 U.S.C. § 2710(b)(3)(D); Campbell
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v, Comm'r of Internal Revenue, 164 F.3d 1140, 1142 (8th
Cir.1999) (per capita distribution of casino proceeds was a
dividend taxable as ordinary income). As such, per capita
payments have been used to calculate an individual's income
for various purposes in state courts. See Kedrowski, 284 B.R.
at 448 (citing case law).

*11 Insumymary, Mrs. Brown's interest in the Payments was
an intangible “right” to possess them whenever the shares
of net revenues are calculated (the “Payment Date™). As
Trustee contends, this was an “automatic” property interest,
Appellee’s Brief (May 17, 2006), at 2. Although the Tribe
could elect to amend or revoke the Ordinance, which might
affect the intrinsic or marketable value of Mrs. Brown's right
(see discussion below), it did not alter her absolute right to a
distribution, if any future distributions are made, pursuant to
the extant Ordinance, See Kedrowski, 284 B.R. at 446.

Finally, Debtors contend that the Payments were not a
property interest because they were not transferable. Debtors
maintain that the Ordinance restricts and prohibits Mrs,
Brown fromn transferring this asset because any Payment
check may only be made payable to the Tribal Member.

Even intangible property must be capable of being
transferred, “ ‘[Jt is a fundamenial principle of law
that one of the chief incidents of ownership in property
is the right to transfer it.” ‘A common characteristic
of a property right, is that it may be disposed of,
transferred to another.” “ McTiernan v. Dubrow (In re
Marriage of McTiernan and Dubrow), 133 Cal.App. 4th
1090, 1100, 35 Cal.Rptr.3d 287, 295 (2003) (citations
omitted) {alteration in original). California recognizes the
transferability of intangible property. See, e.g., Cat. Civ.Code
§ 1044 (“Property of any kind may be transferred....”);
Cal. Com.Code § 9102(2), (42) and (G1) (definitions of
“account,” “general intangible,” and “payment intangible”
under Division 9-Secured Transactions); Cal, Com.Code §
9109 (noncotlectionrelated secured transactions in accounts
or payment intangibles); Cal. Com.Code § 9204 (sccurity
interest in after-acquired property and future advances); Cal.
Civ.Code § 955.1 (requirements for assignment of payment
intangibles). Thus, under California law, Mrs. Brown's
property interest is transferable.

Whether or not the transferability of the Payments is
restricted by virtue of the Ordinance, however, is irrelevant
to the question of whether they are property of the
estate, Section 541(c)(1) provides, that except in regards
to a beneficial interest in a trust, “an interest of the

debtor in property becomes property of the estate wnder
subsection (a)(1) .. of this section notwithstanding any
provision in an agreement, transfer insttument, or applicable
nonbankruptey law-(A) that restricts or conditions transfer
of such interest by the debtor; ..." 11 U.S.C. § 541(c)1)
(A). Thus, “ ‘[plersonal’ property interests or ‘personal’
rights that may not be transferred under federal or state
law will nevertheless become property of the estate.” 5
COLLIER ON BANKRUPTCY q 541.24, at 541-100 (Alan
N. Resnick & Henry J. Sommer eds., 15th ed. rev.2005).
Therefore, Debtors' contention that Mrs. Brown's interest in
the Payments was not property of the estate because it was
nontransferable must fail.

*12 In summary, the bankruptcy court did not err in
determining that Mrs. Brown had a property interest in both
the present and future Payments which became property of
Debtors' bankruptey estate. On this point, then, we AFFIRM
the bankruptcy court.

2. Value or Benefit fo the Estate

The determination that Mrs. Brown's interest in the Payments
was property of the estate was, however, only the first
step in deciding the motions for abandonment and turnover,
Section 554(a} also requires the bankrupicy court to
determine whether the property was “burdensome’ or “of
inconsequential value or benefit to the estate.” 11 US.C. §
554(a). An interest in future distributions is only of value to

the estate if it can be assigned, 18 ¢old or reached for the
enforcement of judgments,

Per capita distributions of profits from tribal enterprises are a
discretionary choice of the tribal government, and therefore,
we look to the language of the Ordinance to determiine
whether Trustee may take control of future Payments for
the estate’s benefit, and whether there are any restrictions
imposed upon that interest. See Cohen, supra, § 16.04[2] &n.
225 (2005); § 541(a)(G). Furthermore, the Supreme Court has
admonished courts fo interpret Indian treaties and applicable
federal statutes by resolving any doubtful expressions in favor
of the Indians' sovereignty. McClanahan v. State Tax Comm'n
of Ariz., 411 U.S. 164, 172-74 (1973).

In riling on another issue (ie., spendthrift trust), the
bankruptcy court conciuded that the Ordinance contained no
restrictions on transfer and specifically permitted transfer,
citing the provision for allowing a third party to receive a
Tribal Member’s check upon the Tribal Member's signed and
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notarized written instruction. See Memorandum Decision,
supra, at 2. That provision reads:

Each Per Capita Payment shall be made by Tribal check,
made payable only to the Tribal Member, except in the case
of minors or legal incompetents, in which case payment
shall be made as provided in Section (4). If requested in
writing by the Tribal Member, the Treasurer shall mail each
Per Capita Payment check to said member at the member's
curent address on file with the Treasurer; otherwise, Per
Capita Payment checks shall be available at the office
of the Treasurer during normal business hours, Upon the
signed and norarized instruction of the Tribal Member,
Per Capita Payment checks may be released to another
person, provided that said person provides valid piciure
identification and signs for the check. If a Tribal Member
who has not requested that hisfher check be mailed fails
to claim his/her Per Capita Payment check within 90 days
after issnance, the Treasurer shall cause the check to be
voided....

Ordinance, art. V, sec. 1004(3) (emphasis added).

The Ordinance does nor provide that a Payment check may
be made payable to a third party, nor that it would be subject
to attachment or garnishment under state law. Nor does it
clarify what the words “may be released t0” mean. For
example, the Ordinance may be contemplating a situation
in which someone is authorized to pick up, then deposit,
the distribution to an elderly or infirm person. Therefore,
construing the Ordinance in favor of Mrs. Brown, we hold
that the bankruptcy court erred in its interpretation.

*13 Moreover, in denying Debtors’ motion to compel
abandonment, the bankruptey court implicitly ruled that
the Payments were of some value or benefit to the estate,
presumably because they could be assigned or sold by
Trustee. This ruling was premature, because the bankruptey
court had neglected to analyze the “value” element of
354(a) or to make separate findings and conclusions which

justified that a value could indeed be placed upon finture
19

distributions,
However, the interest in future Payiments may not be
transferable or subject to enforcement proceedings such as

garnishment. 20 The Supreme Court has held that Indian
Nations enjoy immunity from judicial attack absent consent to
be sued or express abrogation of iribal immunity. See Kiowa
Tribe of OKla. v. Mfg. Techs., Inc., 523 1U.8. 751, 757 (1998);
Krystal Energy, 357 F.3d at 1056 (Congress abrogated tribal

immunity in § 106(a) of the Bankruptcy Code), Federal Indian
law can also preempt state law “if the balance of federal,
state and tribal interests tips in favor of preemption.” Hoopa
Valley Tribe v. Hongkong and Shanghai Banking Corp., Lid.
{In re Blue Lake Forest Prods., Inc.), 30 F.3d 1138, 1142 (9th
Cir.1994). “The more the federal government and the tribe
have taken control of an activity, the more likely is the state
to be preempted.” William C. Canby, Jr., American Indian
Law in a Nutshell 292 (1998). “Indian law preemption ...
determines which government—federal, tribal, or state—has
jurisdiction in Indian country.” David H. Getches, Chatles F.
‘Wilkinson & Robert A. Williams, Ir., Cases and Materials on
Federal Indian Law 562 (5th ed.2003).

Tribal gaming is an important tribal interest which provides
the sole source of revenues for the operation of a tribe's
government and the provision of tribal services. Cal. w.
Cabazon Band of Mission Indians, 480 U.S. 202, 218-19
(1987). Garnishment and other state enforcement of judgment
remedies of a tribal member's per capita payments could
implicate the tribe's sovereign immunity or preemption. See
North Seqt Prods., Lid. v. Clipper Seafoods Co., 92 Wash.2d
236, 237, 595 P.2d 938, 939 (1979); People v. Superior
Ct., 224 Cal App.3d 1405, 1410, 274 Cal Rptr, 586, 589
(1990} (noting, and citing Tenth Circuit law, that “Native
Americans residing on reservations enjoy protection from
compulsion of the state courts ina variety of matters such as ...
garnishment....”).

In California, federal law grants the state limited jurisdiction
over civil actions involving Indians to the same extent that
it has jurisdiction over other civil causes of action, and its
general laws apply in Indian country. See 28 U.S.C. § 1360(a}

{"“Public Law 280™). 21 However, § 1360(b) limits the scope
of such state power and jurisdiction: it provides that § 1360(a}
does not authorize the “alienation, encumbrance or taxation
of any real or personal property ... belonging to any Indian, or
any Indian tribes, bands or community,” nor does it authorize
the “regulation of the use” of Indian property “in a manner
inconsistent with any Federal treaty, agreement, or statute, or
with any regulation made pursuant thereto.”

*14 Furthermore, § 1360(b) provides that the general grant
of civil jurisdiction “does not confer jurisdiction upon the
State to adjudicate, in probate proceedings or otherwise, the
ownership or right to possession of [ndian] property or any
interest therein.” 28 U.S.C. § 1360(b).

Finally, § 1360(c) provides that a tribal ordinance or custom
which is not inconsistent with applicable state civil law
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will “be given full force and effect in the determination of
civil causes of action pursnant to this section.” 28 U.S.C. §
1360(c).

Public Law 280 did not abrogate Indian sovereign immunity,
nor does it deprive a iribe of concurrent subject matter
jurisdiction in civil matters. See Bryan v. Itasca County,
426 1.8, 373, 389-91 (19706); Getches, supra, at 508 n.
2. Moreover, § 1360(b) prectudes states from asserting
jurisdiction over disputes concerning Indian trust land, even
if one party is non-Indian. Boisclair v.Super. Ct., 51 Cal.3d
1140, 1152, 276 Cal.Rptr. 62, 69, 801 P.2d 305, 312 (1990).

{Flor section 1360(b)'s jurisdictional preclusion to operate
and its protective purpose to be fulfilled, the threshold
question must be whether one possible outcome of the
litigation is the determination that the disputed property is
in fact Indian trust land. If that outcome is possible, then a
state court is barred from assuming jurisdiction of the case.

Id. (emphasis added); see also Lamere v.Super. Ci., 131
Cal.App. 4th, 1059, 1064, 31 Cal.Rptr.3d 880, 883-84
(2005), cert. denied sub nom. Salinas v. Lamere, 1206 5.Ct.
2291, 164 1..Ed.2d 813 (2006) (Public Law 280 does not
provide jurisdiction over disputes involving a tribe).

In addition, in a garnishment, the tribe is the real party in
interest, and therefore, Indian sovereign immunity may be at
issue. See Stephen Pevar, The Rights of Indian Tribes 355
(2002). Whether a judgment is obtained in a Public Law
280 state or not, Indian trust property will be protected from
garnishment or execution. See Robert Laurence, Service of
Process and Execution of Judgment on Indian Reservations,
10 AM. IND. L.REV. 257 (1982). A tribal code may govern
such enforcement. Id. at 268-69. A leading authority on
Indian law has stated: “[E]ven in Public Law 280 states, the
better rule is that state court judgments should be presented
to fribal courts for recognition, and not merely executed
upon by state officers using state enforcement process on-
reservation.” Caohen, supra, § 7.07[2}cl.

Here, the per capita shares did not become Mrs. Brown's
personal property untit each Payment date, Her contingent
interest in future Payments, while intangible property of
the estate, may or may not be protected against transfer to
third parties. 22 This matter was neither addressed by the

bankruptcy coutt nor satisfactorily analyzed in either Johnson
or Kedrowski.

The facts in Johnson are distinguishable from our case. There,
the debtor had granted a bank a consensual security interest

in his stream of per capita payments in order {o secure a loan,
rather than absolutely assigning the payments to the bank,
The debtor had remained current on the loan by using the
per capita payments to pay the debt as they were distributed.
See Johnson, 259 B.R. at 130 n, 4. The district court saw
this situation as “resembling” an assignment. Id, In fact, there
was no assignment in Johuson and, therefore, that case cannot
support a conclusion that per capita payments are always
assigitable. In our case there was neither an assignment of,
nor an encumbrance or lien on Mrs, Browsn's interest,

*15 In addition, the Johnson court noted that “[o]ther Tribe

members have granted security interests in the payments,
and have had them garnished.” 4, at 127. However,
any conclusion regarding garnishment was dicfum because
there was no garnishment under the Johnson facts. The
district court merely found that the ordinance contained no
restrictions on the debtot's ability to encumber the per capita
payments on behalf of a third party. Id. at 131,

Nor do we believe the Kedrowski opinion is persuasive
on this poinf. There, the ordinance stated; “[Tlhe Nation
shall not recognize or enforce any claim, garnishment, levy,
attachment, assignment or other right or interest in a Per
Capita Share.” 284 B.R. at 450. Interestingly, the bankruptcy
court concluded that the ordinance did not expressly forbid
per capita distributions from being liable for the tribal
member's debts. Id. at 451, In fact, this tribal rule could be
read to treat the per capita shares as trust property, which is
protected from encumbrance in Public Law 280 states, and
‘Wisconsin is one of those states.

Moreover, we disagree with both Johnson and Kedrowski that
a lack of an express prohibition as to the transferability of
per capifa payments in an ordinance shouid be construed as
allowing for such transfer. We hold, therefore, that to the
extent the bankruptcy court so interpreted the Ordinance,
its conclusion was erroneous. We further hold that the
bankruptcy court's implicit finding that Mrs. Brown's interest
in the stream of future Payments was of value or benefit
to the estate was clearly erroneous, See Wall Streer Plaza,
LLC v. JSIF Corp. (In re JSIF Corp.), 344 B.R, 94, 99
(9th Cir.BAP2000) (“[Wle may regard a finding of fact as
clearly erroneous not only if it is without adequate evidentiary
support, but also if it was induced by an erroneous view of
the law.”) (citation omitted). Further evidence and support for
this conclusion must be shown.

At the very least, the Ordinance is ambiguous, and more
evidence is required in order for the bankruptcy court to
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determine whether Mrs. Brown's interest is transferabte and,
if so, what it is worth. There is no evidence in the record
of whether any attempt had been made to value the stream
of Payments, nor any determination made as to whether
the contingencies affected its marketability. Such evidence
may require the testimony of tribal officers or valuation
experts, or facts judicially noticed concerning tribal law and
financial affairs. The issue is not purely one of law which we
may review de noveo, and therefore a remand will preserve
the trial court's role as factfinder. See Matter of MCI, Inc.,
151 B.R. 163, 169 (E.D.Mich.1992) (determining appeal
of abandonment order de nove). Thus, we VACATE AND
REMAND for further proceedings.

CONCLUSION

The relevant legal authority to determine property of the
estate for a Tribal Member requires a consideration of federal
and state property law, as well as the tribal laws and the
specific Ordinance. The bankruptey court correctly concluded
that Mrs. Brown's interest in the present and future Payments

Footnotes

was propetty of the estate, and its reliance on Kedrowski and
Johnson for such holding was proper, This part of the order
is AFFIRMED,

*16 However, the bankruptcy court ruled against Debtors'
abandonment motion without analyzing and making findings
and conclusions concerning whether there was any value or
benefit to the estate in the stream of future Payments, Any
implicit valuation determined against Mrs. Brown that was
based on case law from other jurisdictions or on the absence
of prohibitive language in the Ordinance was therefore an
abuse of the court's discretion. Specifically, the Ordinance
is ambiguous concerning the transferability of the future
Payments, and more evidence is warranted. Similarly, any
determination of actual value requires positive proof. We
therefore VACATE AND REMAND for further proceedings
on the abandonment request, including a determination of the
asset's value to the estate,

AFFIRMED IN PART; VACATED AND REMANDED
IN PARRT.
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At the request of the paities, and with the panel's approval, this appeal was submitted without oral argument. See BAP Rule 8012-1.

Hon. James W, Meyers, United States Bankruptey Judge for the Southern District of California, sitting by designation.

Hon. John E. Ryan, United States Bankruptey Judge for the Central District of California, sitting by designation.

This disposition is not appropriate for publication and may not be cited to or by the courts of this circuit except when relevant under

the doctrines of law of the case, res judicata, or collateral estoppel. See 9th Cir. BAP Rule 8013-1.

Untess otherwise indicated, all Code, chapter and section references are to the Bankruptey Code, 11 11.5.C. §§ 101-1330, prior to its

amendment by the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub.L, 109-8, 119 Stat, 23 (Oct. 17, 2005}.

** *Tribal member’ means any living enrolled member of the Tribe who is in good standing, and has nof forfeited or waived his or

her right to receive Per Capita Payments from the Tribe's Net Gaming Revenues, and who is not excluded by this Tribal Ordinance

from receiving such payments,” Tribal Ordinance, art. I1, sec, 1001(b).

The parties have not presented any legal distinction between the “per capita” and “revenue-shating” payments which Mrs. Brown

receives. For purposes of this appeal, therefore, we will denominate and treat all as per capita payments.

We may take judicial notice of the papers which have not been provided in the excerpts of record. O'Rourke v, Seaboard Sur. Co. (In

re E.R. Fegert, Inc.), 887 F.2d 955, 957-58 (91b Cir.1989) {panel did not err by taking judicial notice of the underlying bankruptcy

court records}.

The Tribal Ordinance contains trust language concerning paytnents for minors and legally incompetent adults, but Debtors did not

maintain that Mrs. Brown fell into either category.

Debtors have not argued, in their Opening Brief, that the Tribal Ordinance contained a provision for a spendthrift trust or that the

Payments were excluded from the estate under § 541{c)(2). Therefore, they have abandoned the “trust” theory, and we will not

consider it. See¢ Law Qffices of Neil Vincent Wake v. Sedona Inst. (In re Sedona Inst.), 220 B.R, 74, 76 (9th Cir, BAP1998),
Compare the situation where a tribal member's funds are placed into an Individual Indian Money (“TIM") account, which is held
in {rust by the United States Department of Interior and is subject to anti-alienation regulations, See Warfield v. Frank—FHill (in
re Frank-Hill), 300 B.R, 25, 30-31 (Bankr,D.Ariz.2003) (ITM account was an interest within the scope of § 541(c){2)).

Chapter 13 plans may last from 36 to 60 months, 11 U.S.C, § 1322(d).

Courts generaily recognize the imposition of traditional federal and state property concepts in lieu of any tribal property system, See

Richard A. Manette, Governing Private Property inr Indian Country; The Double Edged Sword of the Trust Relationship and Truse

Responsibility Arising out of Early Supreme Court Opinions and the General Allotment Act, 25 N.M. L.REV. 35, 50 (Winter, 1995).

For a study of the Bankruptcy Code applied to Indian tribes, see R. Spencer Clift, 111, The Historical Development of American
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14
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17
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21

22

Indian Tribes; Their Recent Dramatic Commercial Advancement; and a Discussion of the Eligibility of Indian Tribes under the

Bankruptcy Code and Related Matters, 27 AM. INDIAN L.REV. 177, 208-212 (2002-03).

In March 2000, California voters adopted Proposition 1A, which anthorized the governor to negotiate tribal-state gaming compacts

with federally recognized Indian tribes for the operation of slot machines and certain casino games on tribal lands in California in

accordance with federal law, See Historical Notes, Cal, Const. Art. 4, § 19.

The IGRA established the National Tndian Gaming Comimission, which approved the Sherwood Valley Rancheria's Class HI tribal

gaming Ordinance. See 67 Fed Reg. 165, 54823-54825 (Aug. 26, 2002},

In California, “[plossession may be proved without proof of ownership, and although ownership implies the right to possess

{Civ.Code, sec.654), possession may exist entirely apart from ownership and ownership may be had of a thing not in the owner's

possession.” People v. McKinney, 9 Cal.App.2d 523, 524, 50 P.2d 827, 828 (1935).

The cowrt in Kedrowski stated:

[Tleibal per capita distiibutions are far more conceptually akin to an inferest in a business enferprise than they are a gift, a
license, or some form of public assistance. Someone who owns stock in a company, or holds a limited pattnership interest in
a business, may never receive a distribution on that interest. The business may encounter a poor economic climate, may find
expenses outpacing revenues, and inay even fail. But should the company ever issue a dividend, all stockholders receive an
appropriate ainount in relation to their interest. Clearly, those who hold a “right” to receive payment from the operation of a
business hold some sorf of intangible property right under Wisconsin law,

Kedrowski, 284 B.R. at 447,

However, this income is not “earned,” as that term is used in the exception to property of the estate for “earnings from services

performed by an individual debtor afier the commencement of the case.” [ TLS.C. § 541(a){6).

In Califomia, an “assignment” refers to *‘a class of acts by which the right or title to something of value is transferred to another before

the objcct of the transfer has become property in possession.” Cross v. Sacramento Savings Bank, 66 Cal, 462, 466, 6 P. 94 (1885).

We agree that the Payments that Mrs. Brown had already received, as of the petition date, were freely transferable. However, we

disagree with the bankrupicy court's conclusion in regards to Mus. Brown's interest in an ongoing and unattered stream of Future

Payments, Too many unanswered questions affect that conclusion.

See, e.g., Begay v. Roberts, 167 Ariz. 375, 382, 807 P.2d 111}, 1118 (Ct.App.1990) (quashing justice court writs of garmnishment

of wages carned by a reservation Indian as being an infringement on tribal sovereignty, and on the basis of tribal law preemption).

See also McClanahan, 411 1.8, at 173 (holding that absent explicit congressional autherization, a state acts owtside its authority if

it infringes on the right of reservation Indians to make their own [aws and be governed by them).

Section 4 of Public Law 280, 67 Stat. 589 (1953), is codified in 28 U.S.C. § 1360, Subsection (a) provides, in relevant part:

{a} Each of the States listed ... shatl have jurisdiction over civil causes of action between Indians or to which Indians are parties
which arise in the arcas of Indian country listed opposite the name of the State to the same extent that such State has jurisdiction
over other civil causes of action, and those civil laws of such State that are of general application to private persons or private
property shall have the same force and effect within such Indian country as they have elsewhere within the State:

California.... All Indian country within the State].]
28 U.S.C. § 1360(a).
In addition, under California taw, a contingent debt owed by the garnishee which is uncertain in the sense that it may never become
due and payable is not subject o garnishment, Javorek v.Super. Ct. of Monterey County, 17 Cal.3d 629, 640, 131 Cal.Rptr. 768,
777, 552 P.2d 728, 737 (1976).
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446 B.R. 506
United States Bankruptey Court,
D. Kansas.

In re Alen Ray HOWLEY and
Jeannie Marie Howley, Debtors.

No.10-20713.| TFeb. 23, 2011,
Synopsis

Background; Chapter 7 trustee objected to exemption
clatmed by debtor in her right, as enrolled member of Indian
tribe, to receive per capita payments from tribal gaming
revenues. The Bankruptcy Court, Dale L. Somers, I., 439
B.R. 535, sustained objection. Debtor filed motion fo alter or
amend.

Holdings: The Bankruptey Court, Dale L. Somers, 1., held
that;

1 judicial economy warranted consideration of motion on its
metrits, and

2 debtor's contingent interest in futare per capita payments
from tribal gaming revennes was estate property.

Motion denied.
West Headnotes (11)

1 Bankruptcy
&= Proceedings

Judicial economy warranted bankruptey court's
consideration, on the merits, of Chapter 7 debtor's
motion to alter or amend order sustaining trustee's
objection to debtor's claimed exemption in right
{o receive per capita payments from tribal gaming
revenues, even though motion was not based on
grounds permitted by local rule and underlying
argument, that debtor's interest in payments
anticipated to be received postpetition was not
estate property, was unrelated to exemption
claim, since issue had been briefed and likely
would be raised again by parties. 11 U.S.C.A. §
541; U.8.Dist.Ct.Rules D.Kan,, Rule 7.3,

2 Bankruptey
&= Judgment or Order

A motion to alter or amend order is not a vehicle
to raise new issues which were not previously
presented for consideration in the first instance.

Bankruptcy
¢~ Effect of state law in general

When defining property in determining whether
it is bankruptcy estate property, courts analyze
interests under state law, since Congress has
generally left the determination of property rights
in assets of an estate to state law, 11 US.C.A. §
541,

Property
€= Nature of right of property and acquisition in
general

Kansas law recognizes contingent interests as
property.

Bankruptey
&= Property of Estate in General

Scope of statute defining bankruptcy estate
property is broad and should be generously
construed. 11 U.S.C.A. § 541,

Bankruptcy
&= Particular Items anc Interests

Bankruptey
&= Future interests
Under Bankruptcy Code, an interest may be

“property of the estate’ even if it is novel or
contingent. 11 U.S.C.A. § 541.

Bankruptcy

&= Interest of debtor in general
Bankruptey

&= Particular Items and Interests
Bankruptey

&= Future inferests

Every conceivable interest of the debtor, whether
future, nonpossessory, contingent, speculative, or
derivative, is within the reach of Bankruptcy
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Code's definition of bankirupicy estate property.
11 US.C.A. § 541.

3 Bankruptcy Attorneys and Law Firms
= Future interests #507 Mark W. Neis, Neis & Michaux PA, Topeka, KS, for
Chapter 7 debtor's contingent right, based upon Debtots.
her status as enrolled member of Indian tribe,
to receive future per capita payments from tribal Opinion
gaming reventies was property interest under
Kansas Iaw'zjmd fell within Bankruptcy Code's MEMORANDUM OPINION AND ORDER
bro-ad d'ef'mlthll of bankruptcy_estate property, DENYING DERTOR'S MOTION TO ALTER
?.vhlch incladed debtor's contingent p.roperty OR AMEND MEMORANDUM OPINION
interests, and th.e.refore tfrustee was e|1t1t!efi' to AND ORDER SUSTAINING TRUSTEE'S
value, as of petition date, of such Postpetltfon OBJECTION TO DEBTOR'S EXEMPTION CLAIM
payments. 11 U.S.C.A. § 541(a); Indian Gaming
Regulatory Act, § 11(b)(3)XA), 25 US.CA. § DALE L. SOMERS, Bankruptcy Judge.
2710(b)(3)(A), (d)2)(A).
The matter before the Cownt is Debtor Jeannie Marie Howley's
(hereafter “Debtor”y Motion to Alter or Amend Judgment
9 Bankruptcy Sustaining Trustee's Objection to Exemption (hereafter
&= After-acquired property; proceeds; wages “Motion to Amﬁnd”).I Debtor asks the Court to amend
and earnings its Memorandum Opinion and Order Sustaining Trustee's
Debtor's right to lottery proceeds to be paid Objection to Debtor's Exemption Claim, filed on October
postpetition as proceeds of an annuity owned by 26, 2010, as Document 38 (hereafter “Memorandum™).? In
the state is “property of the estate.” 11 U.S.C.A, that Memorandum, the Cowt denied Debtor's *508 claim
§ 541. of exemption of her interest in per capita payments from the
Prairie Band of Potawatomi Indians. Debtor now requests the
Couwrt to amend the Memorandum to inclede a finding that
10 Bankruptey Debtor's interest, as of the date of filing of her petition, in per
@ After-acquired property; proceeds; wages capita payments anticipated to be received postpetition is not
and earnings propesty of the estate. For the reasons stated below, the Court
Insurance  renewal  commnissions  received denies the Motion to Amend and ho].ds that Debtor’s interest
posipetition are “property of the estate,” if all of o the date of filing in future per capita payments is property
the actions required to earn the commissions were of the cstate.
completed prepetition. 11 U.S.C.A, § 541. FINDINGS OF FACT.
The following Findings of Fact stated in the Memorandum are
11 Bankruptcy applicable to the Motion to Amend. Debtors Alen and Jeannie
¢= Tax refunds, credits, and deductions Howley filed for relief under Chapter 7 on March 14, 2010,
Chapter 7 debtor's earned income tax credits On Schedule C of Debtors' voluntary petition they claimed
(BICs) for a tax year, as prorated to date of the Debt‘or Jeannie Howley's P(.il‘. Capita Income accrui.ng f‘rom
petitlon filing, are estate property regardless of gaming revenut'as' of the Prafne Baund of Potawatomi .Indxans
whether the petition was filed prior to end of the (hereafter “Prairie Band”} in the amo'unt of approximately
tax year, even though debtor’s interest in EIC was $400 per month (hereafter "“Per (?aplta Payments”) under
not finalized until the end of the tax year. 11 ¥ 44&16(}1_) of the Pota‘watoml Law and Order‘ Coc'le
US.C.A. §541. (hereafter “Tribal Code™). Since 2007, Debtor has resided in
Lecompton, Kansas and from 2002 to 2007 resided in Topeka,
WestlawMNext” © 2011 Thomson Reuters. No claim to original U.S. Government Works. 2
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Kansas. She has never resided on the Prairie Band reservation
located near Mayetta, Kansas,

The Motion to Amend does not attempt to supplement these
facts.

PROCEDURAL CONSIDERATIONS.

1 As a preliminary matter, the Court finds the Motion
to Amend could be denied based solely upon procedural
grounds, The Motion to Amend does not assert grounds
permitted nnder the applicable rule. Local Rule 7.3, Motions
to Reconsider, provides that a motion to reconsider non-
dispositive orders must be based on: “(1) an intervening
change in controlling law; (2) the availability of new
evidence; or (3) the need to correct clear error or prevent
manifest injustice.” Debtor's Motion is not based upon any of
these permitted grounds.

2 In addition, when responding to the Trustee's objection
to exemption of Per Capita Payments, Debtor did not present
the argument that her right to the payments is not property
of the estate. In fact, the Debtor conceded that her right to
the payments is property of the estate. In note 13 of the
Memorandum, the Court stated:

The first argument mmade by the Trustee is that the Per
Capita Payments are property of the estate and not subject
to the 11 US.C. § 541(c}2) exclusion for beneficial
interests of the debtor held in a trust, Doc. 28, pp. 3-5.
He cites numerous cases, including In re McDoncald, 353
B.R. 287, 293-94 (Bankr.D.Kan.2006), from this district,
Debtor does not refute this position. Doc. 30, Indeed, by
taking the position that the payments are exempt, Debtor
is conceding that they are property of the estate, since it is
only property of the estate which can be exempted from the
estate,

As acknowledged by Debtor in her brief, the purpose of
the Motion to Amend is to oppose the Tiustee’s claim to
postpetition Per Capita Payments on the basis that the Trustee
has no interest in the payments since they are not property of
the estate. In other words, the Motion to Amend is unrelated
to Debtor's claim that the Per Capita Payments are exempt,
which was the argument addressed by the Memorandum. A
motion to alter or amend is not a vehicle to raise new issues
which were not previously presented for consideration in the

first instance, 3

*509 Nevertheless, the Court finds that judicial economy
supports considering the merits of the Motion to Amend and

elects to do so. Undoubtedly, if the Court were to deny the
Motion to Amend on procedural grounds, either Debtor or the
Trustee would present the same issue in a different procedural
context, Debtor and the Trustee have briefed the issue, and
there is no just reason to require resttbimission, In addition, the
issue of an estate's interest in a debtor's interest in postpetition
per capita distributions from Indian gaming revenues is likely
to arise in other cases in this jurisdiction.

DEBTOR'S FUTURE RIGHT TO PER CAPITA
DISTRIBUTIONS IS PROPERTY OF THE ESTATE.

The Court therefore addresses the issue, as framed by the
Debtor, of “whether or not per capita payments not due to
joint debtor Jeannie Marie Howley on the petition date are

property of the estate per 11 U.S.C. § 541.7 4 This issue arises
because, after the Memorandum was issued, the Trustee made
demand for Per Capita Payments Debtor “has received or wili
receive after the petition date and which were not due and

payable when the petition was filed.” 3

When answering the question of whether Debtor's interest
in Per Capita Payments is property of the estate, the Court
first examines the attributes of the Debtor's interest. What are
Debtor's legal and equitable rights in the tribal distributions?
This question is answered by examination of the federal
law governing iribal gaming and the Potawatomi Per Capita
Ordinance (hereafter “Ordinance™) governing Per Capita

Payments, 6 The Indian Gaming Regulatory Act ("IGRA”) 7
authorizes tribes to negotiate and obtain gaming compacts
with the states, which are authorized to permit and regulate
casino style (Class IIT) gaming. The IGRA requires, in
addition to a compact with the appropriate state, that the
tribe adopt an ordinance regarding the disposition of gaming
revenues. The ordinance must provide that the revenues
from casino style gaming will be used for the following
purposes: Tribal government operation; the general welfare of
the tribe and its members; economic development; charitable

donations; and operations of local government. § The IGRA
permits, but does not require, making per capita distributions
to tribal members, if the tribe has prepared a plan to allocate
revenues which plan is approved by federal authorities as
adequate, the interests of minors and incompetents entitled to

distributions are protected, and the payments are subject to
9

federal income tax,
The Potawatomi Indians have elected to allocate a portion of
net gaming revenues to per capita payments and have adopted
the Ordinance, which apparently was approved by federal

WestlawNext” ® 2011 Thomson Reuters. No claim to originat U.S. Government Works. 3

170




In re Howley, 446 B.R. 506 (2011)

authorities. The Ordinance adopts an allocation plan under
which net gaming revenues shall be distributed 30% to fund
or supplement tribal govermment operations and programs;
30% for distributions to all eligible enrolled tribal members;
37% to fund tribal economic development; 1% for charitable
purposes; and 2% for the general welfare of the tribe and
its members. Although the *510 allocation of revenues
devoted to per capita distributions and the other categories
may be amended by the Tribal Council, if funds for other
categories are insufficient, or by majority vote of the General
Council even if such insufficiency has not occurred, there
is no evidence in this case that the payment percentage has
ever been amended. The Ordinance provides that “[elvery
living persen who is an enrolled member of the Prairie Band
of Potawatomi Indians on the eligibility determination date
is eligible to receive a Per Capita Payment.” Membership
in the Prairie Band is defined in the tribal constitution as
follows: All persons born prior to February 19, 1976 who
qualified under previous membership standards; as to persons
born after February 19, 1976, who possess at least 1/4 degree
Indian blood who are descendants by blood of Prairie Band
Potawatomi allottees of Prairie Bank Potawatomi Indian
blood and whose applications were received prior to May 13,
2000; and alt persons who possess at least one-fourth degree

Prairie Brand Potawatomi Indian blood., !¢ Every eligible
Potawatomi tribal member receives an equal share of the
funds distributed, 11

The foregoing describes a life-time right to distribution
of gaming proceeds based upon membership status. Tribal
membership status, once established based upon ancestry,
is fixed and is not dependent upon future events. Although
the amount of each distribution is obviously based upon the
amount of net gaming revenues and the mumber of enrolled
members on the altocation date, the right to share in each
distribution is based wpon status as an emolled member,
nothing else, There is no provision allowing the tribe to
withhold distribution to any enrolled member. The readily
apparent contingencies which could terminate Debtor's right
of participation are death, the tribe’s termination of Class III
gaming, or the tribe's decision to revoke its election to use
gaming revenues in part to fund per capita payments, none of
which, in the Court's estimate, appear likely.

3 4 5 6 7
of § 541, cousts are directed to analyze interests under state
law, since “Congress has generally left the determination of

property rights in assets of a bankrupt's estate to state law.” 12

Kansas law recognizes contingent interests as property. 13

The Court has no doubt that the Kansas courts would
recognize Debtor's interest in future Per Capita Payments
as a property interest, The question is then whether that
interest is property of the estate, as defined by federal law.
Section 541(a) defines property of the estate as including
afl legal and equitable interests of the debtor in property
as of the commencement of the case. “[Tlhe scope of §

541 is broad and should be generously construed.” 14 «Aln
interest may be property of the estate even if it is ‘novel or

contingent.” "' i “Every conceivable interest of the debtor,
future, nonpossessory, contingent, speculative, *511 and

derivative, is within the reach of 1 U.5.C. § 541.” 16

9 10 11
Per Capita Payments is similar to other property interests
which have been recognized as being property of the estate.
For example, a debtor's right to lottery proceeds to be paid
postpetition as proceeds of an annuity owned by the state

is property of the estate. 17 Insurance renewal commissions
received postpetition are property of the estate, if all of the
actions required to earn the commissions were completed

prepetition. 18 4 Chapter 7 debtor's Barmmed Income Tax

Credits (EICs) for a tax year, as prorated to date of the petition

filing, are estate propeity regardless of whether the petition

was filed prior to end of the tax year, even though debtor's

interest in EIC was not finalized until the end of the tax
19

year.
Several courts have ruled that per capita payments payable
to debtors from Indian gaming revenues are property

of the estate. Two of the decisions, Hutchinson®® and

MeDonald, 21 are from this district and, like this case,
concern payments from the Prairie Band of the Potawatomi
Tribe. In both cases, under facts undistinguishable from this
case, Bankruptey Judge Karlin held that the postpetition
right of debtors, members of the Prairie Band of Potawatomi
Indians, to receive payments was property of the estate. Judge

Karlin relied upon the two reported cases, Johnson 2 and

Kedrowski > which found such distributions to be property
of the estate, In McDonald, the court stated, debtors “did not
deny that the property in question is property of the estate,

and the Court finds that it clearly is.” 21 Hutchinsomn, even

8 When defining property for purpoghgugh debtors did not “appear to contest” whether the per

capita distributions, “including the right to receive them in the
future, constitute property of the estate,” Judge Karlin held

they were property of the estate, s
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In Johnson, 26 3 bank had filed for stay relief seeking

to continue collecling a loan secured by an interest
in the Chapter 7 debtor-tribal member's monthly per
capita distributions, and the Trustee moved that additional
distributions be turned over to the Trustee as property of
the estate. The bankruptcy court granted both requests, and
the district court affirmed. On appeal of the second ruling,
the debtor contended that the payments were not property

of the estate because they “are not property at all.” 27 The
coutt found that the debtor’s right to receive the distributions
was a properiy right when the petition was filed, “Louisiana
law recognizes intangible property, including an interest in
the future income from a frust, a right to receive an *512
annuity, and a share of ownership or the right to receive

payments from an entity such as the Tribe.” 28 In addition the
court noted that the debtor's right to receive the payments was
freely transferable and debtors had not demonstrated that any
exemption or exclusion under state or federal law prevented
the payments from being considered as property of the estate.

Kedrowski® isa bankruptcy court decision from the Western
District of Wisconsin holding the property of the estate
included debtor's “right” to receive per capita distributions
from the Ho—Chunk Nation. After an extensive examination
of Indian gaming law and the Ho—Chunk Nation Code, the
court rejected the debtor's contention that the per capita
payments are not property because tribal members do not
have an entitlement to gaming distributions, since the tribe
is not obligated by federal law to make the distributions and
various circumstances beyond the debtor’s control, such as
her death or a change in the tribe policy, could affect her

ability to receive future distributions. 30 The court noted that
it was undisputed that the debtor was an enrolled member
of the tribe and if the iribe does make a distribution, debtor
has a “right” to participate. The “right” was found similar
to that of one who owns stock in a company or a limited
partnership interest; if the company prospers and decides
to make distributions the owner of the interest holds some
sort of intangible property interest under Wisconsin law.
Precedent from the HO-Chunk Nation's court evidenced that
enrolled members were regarded as having a right to per
capita distributions which raised them above the status of a
license or a gift. The court concluded its analysis as follows:

In conclusion, the Court finds that the debtor's “right” to
receive a per capita distribution from the gaming revenues

compact between the iribe and the state of Wisconsin,
or the tribe's per capita distribution ordinance suggests a
contrary result, In fact, when taken together, these sources
compel the resuit reached by the Court. Quite simply, the
debtor holds an “absolute right” to receive net revenues
from the operation of a tribal business. The mere possibility
that the tribe might not choose to make a distributioit may
mean that the debtor’s right does not have any intrinsic or

marketable value, but it does not alter the fact that it is

“representative’ of value. 3

Debtor relies primarily upon Fess, 32 which, contrary to
Kedrowski and Johnson, holds that per capita distributions
are not property of the estate. Like Kedrowski, Fess concerns
payments from the Ho-Chunk Nation. Unlike Kedrowski,
Fess finds the Ho-Chunk Nation Code requires that the
payments be excluded from the estate. The code provisions
relied upon were the following:

Per Capita Distributions shall be made, when and as
determined or declared in *513 accordance with Per
Capita Distribution Ordinance and any and all other
applicable laws of the Nation, out of assets and earnings of
the Nation, and such assets and earnings shall retain their
character as property of the Nation until Payment of Per
Capita Shares is actually made therefrom.

No Tribal Member, nor any person claiming any right
derived from a Tribal Member, including creditors of a
Tribal Member, shalt be entitled to compel the making of
any Per Capita Distribution prior to the time of Payment
thereof, and making each Per Capita Distribution, and
the amount and timing thereof, shall at all times prior
to Payment be subject to elimination or modification
pursuant to any amendment to the then effective Per
Capita Distribution Ordinance adopted in accordance
with the Constitution and taws of the Nation.

No Tribal Member, nor any person claiming any right
derived from a Tribal Member, including creditors of
a Tribal Member, shall have any right, title, interest or
entitlements in any Per Capita Share unless and until

Payment of Per Capita Distribution to which it relates
33

oceurs,

The Fess court held that federal law and tribal 1aw, not state
law, applied to define property interests, and under that law
debtors merely had “an expectancy to which no legal rights

of the Ho—Chunk Nation does constitute property of her  giach 3%
bankruptcy estate. No provision of federal law, the gaming
WestiawNext © 2011 Thomson Reuters. No claim to original U.S. Government Works, 5
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The Court declines to follow Fess. The difference in
the outcomes of Kedrowski and Fess clearly rests upon
differing interpretations of the Ho-Chunk Nation Code.
White Kedrowski rejected the debtor's argument that per
capita payments were not property because under the
tribal law members had no right or entitlement to gaming
distributions, the Fess court found this position determinative.

Since the Potawatomi Tribal Ordinance does not have
provisions similar to those of the Ho—Chunk Nation Code
which controlled the outcome in Fess, this Court is not faced
with the same issues of construction, The Ordinance has no
provision stating that the funds to be used for payments retain
their character as property of the tribe until actually disbursed,
there is no provision Hmiting rights to compel payments,
and there is no provision stating that a tribal member has no
right, title, or interest until disbursements are made. Rather,
the Ordinance provides that “[alny dispute regarding this
ordinance, implementation thereof, or action taken thereunder
shall be first presented to the Tribal Council whose decision
may then be appealed to the Potawatomi Tribal Court, whose
decision shall be final.” Payments are made within 30 days
after the Per Capita Payment date by tribal check, except
in the case of incompetents or minors. The Ordinance sets
30% as to percentage of net gaming revenues to be used for
per capita distributions, Although the percentage of revenues

devoted to per capita distributions may be amended by the
Tribal Council, if funds for other categories are insufficient,
or by majority vote of the General Council, there is no
evidence in this case that the payment percentage has ever
been amended. The Ordinance states, “Every living person
who is an enrolled member of the Prairie Band of Potawatomi
Indians on the eligibility determination date is eligible to
receive a Per Capita Payment.” Entitlement to distribution is
based wpon status as an enrolled member, nothing else.

*514 The Court therefore concludes that on the date of
filing, Debtor's estate included her contingent right to receive
future Per Capita Payments. Inclusion of the property right
in the estate, of course, does not determine its value. The
Chapter 7 Trustee is entitled to the value of the future
payments as of the petition date, which, because of the
contingencies involved, may not be equal to the present value
of all anticipated future payments. Valuation is a matter left
for future determination.

CONCLUSION.

Debtor's Motion to Amend is denied. As of the petition date,
Debtor's interest in future Per Capita Payments from the
gaming revenues of the Potawatomi Nation was property of
the estate,

IT IS SO ORDERED.
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293 B.R. 34
United States Bankruptcy Court,
D, Arizona.

In re Darrell Duane RUSSELL, Debtor.
Darrell Duane Russell, Plaintiff,
V.
Fort McDowell Yavapai Nation, Defendant.

Bankruptey No. 02-06628-PHX-RJH. |
Adversary No. 02—01215, | May 15, 2003,

Chapter 7 debtor, a member of an Indian tribe who had
obtained a business loan from the tribe, filed adversary
complaint against tribe, seeking to preclude it from collecting
his debt by withholding his monthly “per capita distributions”
from gaming revenues. Tribe moved to dismiss on the
basis of tribal sovereign immunity, The Bankruptcy Court,
Randolph J. Haines, I, held that Indian tribes are “domestic
governments” as to which sovereign inmmumity is abrogated
under the Bankruptcy Code,

Motion to dismiss denied.

West Headnotes (11}

1

Bankruptcy
&= Governmental Claims; Immunity Waiver

Indian tribe did not waive its tribal sovereign
tmmunity from suit brought by Chapter 7 debtor-
tribal member; although tribe appeared at first
meeting of creditors, tribe merely appeared to
state that it intended to continue collecting
debtor's debt to it by setoffs against his monthly
per capita distributions from gaming revenues,
tribe did not seek or obtain any affirmative
relief or other benefit from that appearance,
and tribe's appearance in debtor's subsequent
adversary proceeding against it was limited to a
special appearance to contest jurisdiction.

Indians
&= Sovereign linmunity

Indian tribes enjoy sovereign immunity from

private suit absent waiver or abrogation by
Congress.

1 Cases that cite this headnote

Indians
¢= Sovereign Innunity

Any congressional abrogation of tribal sovereign
immunity cannot be implied, but must be
unequivocally expressed.

3 Cases that cite this headnote

TFederal Courts
&= EHleventh Amendment in General; Imsmunity

Indians
&= Sovereign Immunity

Rule that abrogation of sovereign immunity must
be unequivocal and not by implication applies
generally to sovereign immunity, not just to tribal
sovereign immunity.

i Cases that cite this headnote

Bankruptcy

&= Construction and Operation
Bankruptey Code is to be interpreted according to
its “plain meaning.”

Indians
&= Status of Indian Nations or Tribes

Indian tribes are domestic dependent nations that
exercise inherent sovereign authority over their
members and territories.

Indians
&= Government of Indian Country,
Reservations, and Tribes in General

Indian tribes are distinct, independent political
communities, retaining their original natural
rights in matters of local self-government.

Indians

&= Status of Indian Nations or Tribes
Indian tribes are separate sovereigns pre-existing
the Constitution,
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9 Bankruptcy
&> Governmental Clains; Immunity Waiver

Indian tribes are “domestic governments” as to
which fribal sovereign immunity is abrogated
under the Bankruptcy Code. Bankr.Code, 11
U.S.C.A, §§ 101(27), 106(a).

3 Cases that cite this headnote

10 Bankruptcy
&= Effect as to Securities and Liens

Chapter 7 discharge does not invalidate a lien.

11 Bankruptcy
&= Effect of Discharge

Bankruptey
g~ Effect as to Securities and Liens

In cases where a creditor holds a secured interest
in property subject to a scheduled debt, a
discharge extinguishes only the personal iiability
of the debtor, so the lien rides through unaffected,

Attorneys and Law Firms

#*35 Ronald Rosier, Fountain Hills, AZ, for Fort McDowell
Yavapai Nation.
Gary L. Thomas, Phoenix, AZ, for Darrell Duane Russell.

Opinion

OPINION DENYING NATION'S
MOTION TO DISMISS

RANDOLPH J. HAINES, Bankruptcy Judge.

Debtor Darrell Russell received his chapter 7 discharge and
then filed an adversary proceeding against Defendant Font
McDowell Yavapai Nation (the “Nation™) to enforce the
discharge. His complaint seeks to preclude the Nation from
collecting his debt to the Nation by withholding his monthiy
entitiement to gaming revenues. The Nation moved to dismiss
on the ground of fribal sovereign immunity, and that motion
has heen briefed, argued and taken under advisement. For the

reasons set forth below, the Court denies the Nation's motion
to dismiss.

Facts

Russell is a tribal member of the Nation, In 1998, he obtained
a $200,000 business loan from the Nation's Commercial
Development Fund to finance his own collection business,
which his application described as the “purchase ol chattel
paper.”” He committed to repayment of the loan by 60
equal monthly payments of $3,960 each from 1999 through
2004. The loan application, signed by Russell, stated that as
“additional security for the loan, [Russell] shall assign any
Per—Capita payments due to [Russell] at that time that the
loan is officially in default, on a pro-rata basis, for such time
as is necessary to repay the loan.” The promissory note also
referenced this provision as security for the note.

Russell's business apparently failed. He filed chapter 7 in
May 2002 and obtained his discharge in September, 2002.
He listed the business loan from the Nation as an unsecured
[sic] debt in his Schedule F and included the Nation as a
creditor on the master mailing list. The Nation in fact received
notice of the bankruptey filing and attended the first meeting
of creditors, but did not file a proof of claim, object to the
debtor's discharge, or object to the scheduling of its debt as
unsecured. The Nation also received notice of the Debtor's
discharge.

As a tribal member, Russell is entitled to a per capita
distribution from the Nation's gaming revenues, which is

cwrently approximatelty $2100 per month.! Each *36
month, before and after the discharge, the Nation has been
deducting from these per capita payments approximately

51200 per month on account of the business Ioan.2
Russell's adversary complaint seeks to have these deductions

terminated on account of the discharge. 3
The Issue

The Nation seeks dismissal of the adversary complaint on
the ground the court lacks jurisdiction due to tribal sovereign
immunity. The Debtor responds the sovereign immunity of
“governmental units” is abrogated by 11 US.C. § 1006(a)
as to various sections of the Bankruptey Code, including §

524(a)(2),4 which provides that the discharge “operates as an
injunction against” “an act, to coliect, recover or offset any
such [discharged] debt as a personal Hability of the debtor.”
The Nation replies that it, and Indian tribes generally, are
not specifically identified as among the governmental units
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to which that abrogation applies, because the definition of
“governmental unit” in Bankruptey Code § 101(27) does not
mention Indian fribes:

“[Glovernmental wnit” wmeans United States; State;
Commonwealth; District; Territory; municipality; foreign
state; department, agency, or instrummentality of the United
States (but not a United States Trustee while serving as a
trustee in a case under this title), a State, a Comunonweslth,
a District, a Territory, a municipality, or a foreign state; or
other foreign or domestic government,

The Nation supports this argument by adding that any
Congressional abrogation of tribal immunity “cannot be
implied but must be unequivocally expressed.” Santa
Clara Puebio v. Martinez, 436 U.8. 49, 58-59, 98 S.Ct.
1670, 56 L.Ed.2d 106 (1978} (citations omitted).

1 Thus the issue is whether “domestic government” is an
unequivocal expression that includes Indian tribes, or merely

implies that. 3
*37 Analysis

2 Ttis beyond debate that tribes enjoy sovereign immunity
from private suit absent waiver or abrogation by Congress.

That docirine was announced in 1940, 6 withstood challenge
in 1991, and was recently reaffirmed and applied even off

the reservation,® Tt is also beyond debate that Congress can
abrogate tribal sovereign immunity. Marsinez, 436 U,S. at
58, 98 S.Ci, 1670 (*This aspect of tribal sovereignty, like
all others, is subject to the superior and plenary control of
Congress.”); Kiowa Tribe, 523 U.S. at 759, 118 S.Ct. 1700
(“Congress ‘has occasionally authorized limited classes of
suits against Indian tribes’ and *has always been at liberty to
dispense with such tiibal immunity or to limit it’ ™), quoting
Potawatomi, 498 ULS. at 510, 111 5.Ct. 905,

3 4  Any Congressional abrogation, however, “cannot be

implied but must be unequivocally expressed.” Martinez, 436
U.S. at 58-59, 98 8.Ct. 1670. Case law provides examples
of purported waivers that have been found to be either by
implication only or by equivocal expression. ke
Martinez is an example of an attempt to fmply an abrogation
of sovereign immunity. It dealt with the Indian Civil Rights
Act of 1968. The plaintiff sued the Santa Clara Pueblo for
violation of its equal protection clause by denying tribal
membership to children of female members who marry
outside the fribe, but not to children of male members
who do so, Because nothing in the Indian Civil Rights Act

“purports to subject tribes to the jurisdiction of the federal
coutts in civil actions for injunctive or declaratory relief,”
the Court concluded that Congress had not abrogated tribes'
sovereign immunity from such suits, 436 U.S. at 59, 98 5.Ct.
1670. It was not that a purported abrogation was equivocal,
as there was not even an arguably equivocal attempt at
abrogation. Rather, the argument for abrogation was solely
based on implication, that Congress would not have imposed
legal obligations on tribes to recognize their inembers’ civil
rights without also authorizing private suits to enforce those
rights. In fact, the plaintiff's argument really rested on two
inferences, because the Court also found that the Act implied
no private right of action at all, not even against a tribal officer
who was “not protected by the tribe’s immunity from suit.”

Id. at 59, 98 S.Ct. 1670. 19

*38 The best example of an “equivocal” abrogation of
immunity is United States v. Nordic Village, Inc., 503 TS,
30, 112 S.Ct, 1011, 117 L.Ed.2d 181 (1992}, In that case
Justice Scalia explained why Bankruptcy Code § 106(c), the
direct ancestor of the current § 106(a) prior to its amendment
in 1994, failed to satisfy the “unequivocal expression”
requirement—because “Tt is susceptible of at least two
interpretations that do not anthorize monetary relief.” Id. at
34, 112 8.Ct, 1011 (emphasis in original). So according to
the “plain meaning” of “unequivocal,” to be equivocal the
statute purporting to abrogate sovereign immunity must be
susceptible of an alternative interpretation that does not do so.

5 6 7 8
the first type, by implication. The Bankruptcy Code does not
merely define the right—the right to a discharge like the right
to equal protection in the Indian Civil Rights Act—but also
the available remedies to enforce and protect that right, here
§ 524's express injunctive relief. So the availability of private
judicial relief is not implied, but express. The next step is to
determine whether the ability to assert it against a sovereign is
also express or only implied. That is answered by the current
§ 106(a), which expressly abrogates sovereign iimmunity as
to any governmental unit, with respect to the private judicial
remedies that the Code provides.

“Governmental unit” is expressly defined to include the
United States, a State, a foreign state, or “other foreign
or domestic government.” § 101(27). The Nation argues
that because “there is no mention of Tndian tribes” in
that definition or elsewhere in the Code, it would oniy be
by implication that they could be included, and sovereign
immunity cannot be abrogated by implication.

WaestlawNext' © 2011 Thomson Reuters. No claim to original U.S. Government Works, 3

177

9  Here there is no purpotted abrogation of




In re Russell, 293 B.R. 34 {2003)

41 Bankr.Ct.Dec. 88

Resolution of the Nation's argument hinges on the meaning of
“implied” in the Supreme Court's adimonition that abrogation
of tribal immunity cannot be implied. As noted by the premier
lexicographer of moderm legal usage, there are three possible

meaning of “imply,” 1 but only the third, incorrect usage
gives us any pause.

The first possible meaning is “to impute or impose on

equitable or legal grounds.” 12 This usage is unique to legal
writing, and very common in legal writing, and is therefore
is the most likely usage the Court intended. This is the usage
when courts imply a contract, a trust, or a promise that was
never actually made or even suggested. Perhaps the usage
closest to the preseni context is when courts imply a private
right of action in a statute. When they do so, they are not
using the term in its ordinary English usage, because the *39
court’s holding is express rather than implied, and usually
the court is not suggesting that the Congress or legislature
consciously intended there to be a private right of action but
only indicated it by implication. Instead, the court is imposing
it because it is equitable to do so, just as a promise or a
contract may be implied when a party acts to its detriment
in reliance on another's statement or conduct. That is a
particularly apt meaning in this context, because it means the
Court is saying that abrogation of sovereign immunity cannot
be implied in the same way a right of action might be implied
even when the statutory language is silent on the subject.
Under that meaning, however, there can be no argument
that application of § 106{a) fo tribes would be to imply an
abrogation of sovereign immunity, because the language of §
106 is quite express. To apply § 106 to tribes would not be
“to impute or impose” a legal right or obligation on which the
statute is silent but is merely to apply the express words of
the statute.

The second possible meaning is “to read into (a

document).” 13 This means to infera nmeaning that the author
probably intended but is not found in the express words

of the document, ¢ Perhaps, for example, the authors of
the Constitution implied a right of privacy even though no
words make that intention express. Again, however, it is
clear that under this meaning the abrogation of sovereign
immunity was not merely implied by Congress, because it
is express in § 106, Concluding that §§ 101(27) and 106(a)
include Indian tribes is not to conclude the authors implied
something without making it express, but merely to apply
what is expressly said. So under this meaning as well there is

no violation of the Court's proscription against abrogation by
implication in concluding that § 106 includes Indian tribes.

The third meaning, according to Mr. Garner, is simply

erroneous, and that is “fo infer.” 13 Simply because it is
erroneous may be sufficient reason to reject it, because the

Supreme Court has made clear that the Bankruptey Code is

to be interpreted according to its “plain meaning,” 16 which

would obviously preclude a conclusion that the words of
the statute were used erroneously. Presumably the Court's
rules for interpreting the Code are similarly to be interpreted
according to the “plain meaning” of the words used by the
Court. It is erroneous to use “imply” *40 when “infer”
is meant, so there is no reason to read Martinez as saying
anything other than abrogation may not be implied, according
to one of the two comrect usages of that term already
discussed, but not to prohibit a deduction from express
statutory language.

But even if “implied” were meant to mean “inferred,”
a further analysis shows that the process of determining
whether tribes are included within § 106's abrogation is not by
inference, but by an altogether different process, deduction.

The Court has repeatedly held, as the Nation admits,
that Indian tribes are domestic governments. “Indian tribes
are ‘domestic dependent nations' that exercise inherent
sovereign authority over their members and territories.”
Potawatomi, 498 U.S. at 509, 111 S.Ct. 905, quoting
Cherokee Nation v, Georgia, 30 U.S. (5 Pet.) 1, 17, 8 L.Ed.
25 (1831). “Indian tribes are ‘distinct, independent political
communities, retaining their original natural rights' in matters
of local seif-government.” Martinez, 436 U.S. at 55, 98 5.Ct.
1670, quoting Worcester v. Georgia, 31 U.S. (6 Pet.} 515,
559, 8 L.Ed. 483 (1832). They are “separate sovereigns pre-
existing the Constitution.” Martinez, 436 U.S. at 56, 98 5.Ct.
1670, Indeed, if they were not sovereign governments they
would not enjoy sovereign immunity at all.

Sa the abrogation of tribal sovereign immunity by §§ 101(27)
and 106(a) can be stated as a simple syllogism: Sovereign
immunity is abrogated as to all domestic governments. Indian
tribes are domestic governments. Hence sovereign immunity
is abrogated as to Indian tribes.

The syllogism, of the classic form—All men are mortal;
Socrates is a an; hence Socrates is mortal-—is one of the
two forms of reasoning. The other is induction, drawing
implications or inferences from examples. According to

WestlawNext' © 2011 Thomson Reuters. No claim 1o original U.S. Govermnment Works, 4

178




In re Russell, 293 B.R. 34 (2003)

41 Bankr.Ct.Dec. 88

Aristotle, these are the only two methods of reasoning, or
persuasion by proof:

With regard to the persuasion achieved by proof or
apparent proof: just as in dialectic [logic] there is induction
on the one hand and syllogism or apparent syllogism on the
other, so it is in rhetoric, The example is an induction, the
enthymeme is a syllogisin, and the apparent enthymeme is
an apparent syllogism.... Every one who effects persuasion
through proof does in fact use either enthymemes or
examples: there is no other way... When we base the
proof of a proposition on a number of similar cases, this
is induction in dialectic, example in rhetoric; when it is
shown that, certain propositions being true, a further and
quite distinct proposition must also be frue in consequence,
whether invariably or usually, this is called syilogism in
dialectic, enthymeme in rhetoric, 17
Implication and inference are the rhetorical versions of
induction, drawing conclusions from examples. For example,
if the last phrase were eliminated from § 106{a), one
might draw the inference that because sovereign immunity
is expressly abrogated as to the United States, the States,
the Commonwealths, the Districts, and foreign governments,
Congress must have intended to abrogate it as to all
govenunents. That would be reasoning by implication or
inference. While that might be equally as sound, and in fact
how all new knowledge is achieved, it nevertheless *41

retains the possibility for error. B The Court may well have
intended to proscribe this method of concluding that there
has been an abrogation of sovereign immunity, but the Court
has not similarly proscribed that conclusion when reached by
deduction.

But because the statute expressly abrogates sovereign
immunity as to all domestic governments, the statute applies
to Indian tribes by deduction rather than by implication, so
the conclusion is not proscribed by the Court's limitations.
In other words, the proscription against abrogation by
implication does not require the listing or naming of each
government as fo which it applies so long as they are
unequivocally identified by the statute. Indeed, if the Nation's
argument here were to be adopted, then Arizona could
similarty argue that § 106(a) does not apply to it because it
is not mentioned. But § 106(a) does apply to Arizona by the
exactly the same logical process that it applies to the Fort
McDowell Yavapai Nation: Sovereign immunity is abrogated
as to States, Arizona is a sfate, therefore sovereign immunity
is abrogated as to Arizona.

That leaves the other possibility, that the abrogation is
equivocal, susceptible of more than one meaning, in its
application to Indian tribes, But the Nation has not suggested,
either in its memoranda or at oral argument, any possible
other meaning of “domestic government” that would not
include Indian tribes. Indeed, since the meaning of “or other
foreign or domestic government” cannot include the United
States, or a State, Commonwealth, Territory or District, or a
municipality, or a foreign state, or an agency, department or
instrumentality of anty of them, because they are all expressly
mentioned, it is difficult if not impossible to come up
with any possible meaning for “other domestic government”
except Indian tribes. Without another reasonable plausible
alternative meaning, the abrogation of sovereign immunity as
to all domestic govemments is not equivocal. It could hardly

be more absolute. 1
It remains to test this analysis by the case law,

The Ninth Circuit has “assumefd}, without deciding, that
Indian tribes are ‘governmental units' for the purposes of §
106.” Richardson v. Mt. Adams Furniture {In re Greene),
980 F.2d 590, 597 (9th Cir.1992). That case ultimately
concluded, on the basis of Nerdic Village, that the pre—
1994 vession of § 106 did not abrogate sovereign immunity
against a money judgment. That conclusion is moot after
the 1994 amendment o § 106, which made express that
the abrogation of sovereign immunity included “an order or
judgment awarding a money recovery.” § 106(a}(3). Mitchell
v. Franchise Tax Board (In re %42 Mitchell), 209 F.3d
1111, 1118 {9th Cir.2000)(*Congress has clearly expressed
its intent to abrogate state sovereign immunity in § 106(a)”);
Elias v. United States {In re Elias), 218 B.R. 80, 83 (9th Cir.
BAP 1998) ("Tt is clear from the text that § 106(2) ‘manifests
the requisite intent to abrogate.” ™), aff'd, 216 F.3d 1082 (9th
Cir.2000).

At least three bankruptcy court opinions have concluded,
arguably in dictum, that § 106 does abrogate sovereign
immunity as to Indian tribes as “domestic governments.”
Warfield v. The Navajo Nation (In re Davis Chevrolet,
Inc.), 282 B.R. 674, 683 (Bankr.D,Ariz,2002); Turning
Stone Casino v. Vianese (In re Vianese), 195 B.R. 572,
576 (Bankr N.D.N.Y.1995); In re Sandmar Corp., 12 B.R.

910 (Bankr.D.N.M.1981). 2" The Nation does not address
Warfield, but argues that the conclusion in Vianese was
dictum because the tribe there had filed a proof of claim and
therefore waived its invmunity by virtue of § 106(b}, so the
analysis of waiver pursuant to § 106(a) was unnecessary to the
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resulf, While it is true that both Warfield and Vianese rested
on § 106(b) rather than on § 106(a) as we must here, it is also
the case that waiver pursuant to § 106(b) expressly applies
only to governmental units. So the courts’ findings of waiver
pursuant to that section necessarily hinged on a conclusion
that the tribe qualified as a “governmental unit” as defined and
used throughout § 106. In fact, Warfield made this conclusion
explicit, in similarly concluding that tribes are included in §
106 as “other domestic government.” 282 B.R. at 683 n. 5.

There are at least two cases to the contrary. An Towa
bankruptey court concluded that § 106 would apply to Indian
tribes only by inference, and therefore run afoul of the
Supreme Court's proscription of abrogation by implication:

The Code makes no specific mention of Indian tribes.
Unilike States and foreign governments, Indian tribes
are not specifically included in the § 101{27) definition
of “governmental unit.” In order to conclude Congress
intended to subject Indian tribes to suit under the Code, the
Court would need to infer such intent from language which
does not unequivocally and unambiguously apply to Indian
tribes. Considering the Supreme Court's pronouncements
on fribal sovereign immunity, such an inference is
inappropriate.

In re Nat'l Cattle Cong,, 247 B.R, 259, 267 (Bankr.N.D.lowa
2000).

That analysis, however, did not consider the language “or
other foreign or domestic goverttment,” nor whether Indian
tribes would be included in the scope of the statute by
deduction from those terms rather than by inference from the
prior examples. Because National Caitle Congress did not
consider the analysis made here, it does not demonstrate any
weakness in the present analysis.

A Washington district court employed similar reasoning in
concluding that § 106 does not abrogate tribal sovereign
immunity:

The Court finds that the Bankruptcy Code does not meet
the Martinez standard. There is no express mention of
Indian tribes anywhere in the Bankruptcy Code, and the
Court could only infer that an Tndian tribe is a “domestic
government” under the definition of governmental unit.
For these reasons, the Court concludes that Congress has
not *43 unequivocally expressed clear legislative intent
to abrogate fribal sovereign immunity pursnant to the
Bankruptcy Code.,

Confederated Tribe of Colville Reservation Tribal Credit
v. White (In re White), 1996 WL 33407856, at *3
(E.D.Wash.1996), aff'd on other grounds, 139 F.3d 1268 (9th
Cir.1998).

Apgain, the court failed to note the distinction between
implication and deduction, and that the Supreme Court
has only proscribed the former as a method of deriving
an abrogation of sovereign immunity, not the latter. It
similarty failed to demonstrate what is even potentially
equivocal about “domestic government,” in that it failed to
suggest an alternative meaning that would not include Indian
tribes. Again, therefore, nothing in this opinion suggests any
weakness in the present analysis. On appeal, the Ninth Circuoit
affirmed on grounds of waiver and “express[ed] no view on
whether an Indian Tribe is a ‘governmental unit’ for purposes
of § 106(a) or (b).” 139 F.3d at 1270 n. 1.

Finally, the Nation also argues that because other statutes that
abrogate tribal sovereign immunity do so by express mention
of Indian tribes, Congress would have similarly made an
express mention of Indian tribes in § 106 if it had intended
fo abrogate their immmunity, The Nation notes, for example,
that the Eighth Circuit found that Congress abrogated
tribal sovereign immunity as to suits under the Resource
Conservation and Recovery Act of 1976 (RCRA) because it
permitted suits against “any person,” and defined “person”
to include municipalities, and defined “municipalities™ to
“include ‘an Indian iribe or authorized tribal organization.’
? Blue Legs v, United States Bureau of Indian Affairs, 867
F.2d 1094, 1097 (8th Cir.1989); accord, Washington, Dep't
of Ecology v. Uniled States Envil. Prot. Agency, 752 F.2d
1465, 1469 (9th Cir.1985). Similarly, the Eighth and Ninth
Circuits found an abrogation of tribal sovereign immunity in
the Hazardous Materials Transportation Uniform Safety Act
of 1990, because it also expressly mentioned “Indian tribe.”
Public Service Co. of Colo. v. Shoshone—Bannock Tribes,
30 F.3d 1203 (9th Cir.1994); Northern States Power Co. v.
The Prairvie Island Mdeweakanton Sioux Indian Cmty., 991
E.2d 458 (8th Cir.1993). And the Tenth Circuit found an
abrogation of tribal sovereign immunity in the Safe Drinking
Water Act, because it authorized actions against “persons,”
which were defined to include “municipalities,” which were
defined to include “an Indian tribe.” Osage Tribal Council v.
United States Dep't of Labor, 187 F.3d 1174 (10th Cir.1999).

But that is a rather weak inductive argument, that because
Congress abrogated tribal sovereign immunity three times
by mentioning Indian tribes, that must be the only way that
Congress drafts such legislation. And however powerful the

WestlawNext” © 2011 Thomson Reuters. No ¢laim to original U.S. Government Works., 6
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induction might become through a multitude of examples, it
fails to demonstrate any fallacy in the deduction made above,
or any equivocation in the term “domestic government” as it
is found in § 1006.

The Eleventh Circuit recently adopted an argument sinilar
to the Nation's in concluding that the Americans With
Disabilities Act did not abrogate sovereign immunity as to
tribes:

These two statutes—the (now repealed) HMTUSA and
the RCRA—are not before us.... We note, however, that
the wording of these laws at least implies that Congress
comprehends the need to address Indian tribes specifically
and individually when it describes the means of enforcing
statutorily created rights through judicial action. When
we compare Title IIT of the ADA to the HMTUSA and
the RCRA, the absence of any *44 reference to Indian
tribes in the former statute stands out as a stark omission
of any attempt by Congress to declare tribes subject to
private suit for violating the ADA's public accommodation
requirements,

The Fla. Paraplegic Ass'n, Inc., v. Miccosukee Tribe
of Indians of Fla, 166 FE3d 1126, 1132 (llth
Cir,1999)(emphasis in original).

The conclusion of Florida Paraplegic is not applicable here,
however, because the ADA does not contain a provision
similar to §§ 101(27) and 106 that abrogates sovereign
immunity as to all “domestic governments.” To the contrary,
the ADA expressly only abrogates state sovereign immunity
under the Eleventh Amendment, not the conumon law
sovereign immunity of other governmental entities. The
Eleventh Circuit also relied on this glaring omission fo
conclude that the ADA did not abrogate tribal sovereign
immunity:

One other provision of the ADA provides Turther support
for our conclusion that Congress did not intend to abrogate
sovereign immunity with respect to Indian tribes. Section
12202 states:

A State shall not be Immune under the eleventh
amendment ... from an action in Federal or State court
of competent jurisdiction for a violation of [any portion
of the ADA]....

421.8.C. § 12202, This provision demonstrates Congress's
full understanding of the need to express unambiguously
its intent to abrogate sovereign immunity where it wishes
its legislation to have that effect....

That it chose not to similarly include an abolition of
the immunity of Tndian tribes is a telling indication that
Congress did not intend to subject tribes to suit under the
ADA.

Id. at 1133,

The Eleventh Circuit's latter conclusion appears to be sound.
Not only does the ADA fail to contain any words that, by
deduction, could be construed to abrogate tribal sovereign
immunity, but the doctrine of expressio unis would even
preclude an inference of that intent, given the express
abrogation as to States and the Eleventh Amendment only.
Consequently there is no need to resort to its initial conclusion
that Congress must “address Indian tribes specifically and
individually” in order to abrogate their immunity, which in
any event seems to be a significant expansion on the Supreme
Court's requirements.

Conclusion

The term “other foreign or domestic government” in §
101427) unequivocally, and without implication, includes
Indian tribes as “governmental units,” Section 106{a}
unequivocally, and without implication, abrogates sovereign
immunity as to governmental units, including Indian tribes,
with respect to application of the enumerated sections of the
Bankruptcy Code, including § 524's injunctive effect of the
discharge. Consequently the Nation's motion to dismiss on
grounds of sovereign immunity must be denied.

10 11 This does not, however, mean that Debtor will
prevail. As has already been noted, some courts have held
that tribal members' rights to receive per capita gaming
revenues are property of the estate, rather than earnings from
individual services that are excluded from the estate by virtue

of § 541(a)(6).21 If the postpetition monthly payments are
the *45 proceeds of such property interest, in which the
Debtor had granted a security interest prepetition, then the
Nation's security interest would not be cut off by virtue of
§ 552(b)(1). Johmson v. Cottonport Bank, 259 B.R, 125, 130
(W.D.La.2000). And if the Nation's lien therefore survived
the petition, it also survived the discharge, because a chapter
7 discharge does not invalidate a lien. “[I}n cases where
the creditor holds a secured interest in property subject to a
scheduled debt, a discharge extinguishes only the personal
liability of the debtor,” so the lien rides through unaffected.
Garske v. Arcadia Fin., Ltd. (In re Garske), 287 B.R. 537,
542 (9th Cir. BAP 2002), quoting Johnson v. Home State
Bank, 501 1.8, 78, 80, 111 S.Ct. 2150, 115 L.Ed.2d 66

WaestlawNext’ © 2011 Thomson Reuters. No claim to original U.S. Government Works. 7

181




in re Russeil, 293 B.R. 34 (2003)
41 Bankr.Ct.Dec. 88

|
\
\
|
reply, so Debtor did not have an oppoitunity to respond to
them, and they were not the basis of a Rule 12(b)(6) motion |
to dismiss. Consequently these issues must await another day
and another motion,

(1991)("Notwithstanding the discharge, the secured ¢reditor’s
right to proceed against [the debtor] in rem survived the
Chapter 7 liguidation.”). Moreover, since the Nation is owed
on the loan and owes Debtor the per capita payments, both
on account of prepetition transactions, it may have additional
protections under § 553 that also survive the discharge.

Parallel Citations

41 Bankr.Ct.Dec. 88
Unfortunately although the Nation made these arguments and

cited some of these authorities for them, it did so only in its

Footnotes

1 The Nation notes now, but apparently did not object at the time, that the Debtor did not list his per capita income from the
Nation either as an asset or as income, in his Schedufes B and I and Statement of Financial Affairs, even though some bankruptcy
courts have held such income to be property of the estate. In re Kedrowski, 284 B.R. 439, 451-52 (Bankr,W.D.Wis,2002}(debtor's
per capita distributions from gaming revenues constitute property of the estate); Joimson v. Cottonport Bank, 259 B.R. 125
{W.D.La.2000)(same).

2 The Nation also deducts federal taxes of approximately $480 per month, and payments for a house loan of approximately $400 per
month, with the result that the Debtor nets zero pay each month, Russell claims his per capita distributions are his primary source
of income, but does not explain how he survives on this income that has netted him nothing for at least the past several months. He
also does not explain why he seeks to preciude the Nation from collecting on the business loan by deducting payments from his per
capita distribution, but does not similarly object to the deductions for his hoine loan, Presumably the answer is that the home loan
is also secured by the home, which he would lose if the payments were not made via these deductions, but the business loan is not
simitarly secured, or is no longer secured, by any other collateral.

3 The Complaint asserts that despite the Debtor’s discharge, the Nation withholds the Debtor's per capita payments in violation of the

automatic stay of 11 U.S.C. § 362(a). But the trustee reported the estate was fully administered and the case was closed in January,

2003, so the automatic stay as to an act against property of the estate then terminated pursuant to § 362(c). The complaint prays

that the Court order the Nation “to cancel the assignment and to cease taking money from the Debtor's Per Capita payments and

{o refund all money wrongfully taken by the [Nation] since June, 2002.” The court will therefore treat it as a complaint asserting

a violation of the discharge injunction under § 524,

Except as otherwise noted, all statutory references are fo the Bankruptey Code, 11 U.S.C. §§ 101-1330.

w ok

The Debtor also may be arguing that the Nation waived its immunity by appearing at the § 341 first meeting of creditors. However a
transcript of that appearance makes clear that the Nation merely appeared to state that it intended to continue collecting the Debtor's
debt to the Nation by setoffs against his per capita distributions. Because the Nation did not seek or obtain any affirmative relief
or other benefit from that appearance, and its appearance in this adversary proceeding has been limited to a special appearance to
contest jurisdiction, there is no basis to suggest the Nation has waived its immunity. Cf. Arizona v. Bliemeister (In re Bliemeister),
296 F.3d 858 (9th Cir.2002).

6 United States v. U.S. Fid. & Guar. Co., 309 U.S. 506, 512, 60 S.Ct. 653, 84 L.Ed. 894 (1940)("“These Indian tribes are exemnpt from
suit without Congressional authorization.”).

7 Oklahoma Tax Comni'n v. Citizen Band of Potawatomi Indian Tribe of Okla., 498 U.S. 505, 111 §.Ct. 905, 112 L.Ed.2d 1112 (1991}.

Kiowa Tribe of OKla. v. Mfr. Techs., Inc,, 523 U8, 751, 118 §.Ct. 1700, 140 L.Ed.2d 981 (1998).

g Not all of these examples deal with tribal sovercign immunity, but the rule that abrogation of sovereign immunity must be
unequivocal and not by implication applies generally to sovereign immunity, For example, when Marfinez stated this rule as
applicable to tribal iminunity, it quoted it from a case dealing with the United States’ immunity from suit. Marfinez, 436 U.S. at 58—
59, 98 5.Ct. 1670, quoting Unired States v. Testan, 424 U.S. 392, 399, 96 S.Ct. 948, 47 L.Ed.2d 114 (1976},

10 In addressing the suit against an officer of the Pueblo, the Court recognized that a doctrine analogous to Ex Parte Young applies to

tribal sovereign immunity, It stated that a tribal officer “is not protected by the tribe's immunity from suit. See Puyallup Tribe, Inc.

v. Washington Dept. of Game, [433 1.5, 165, 171-72, 97 5.Ct. 2616, 53 L.Ed.2d 667 (1977)]; cf. Ex parte Young, 209 U.S, 123,

28 8.Ct. 441, 52 L.Ed. 714} (1908).” 436 U.S. at 59, 98 8.Ct. 1670. Consequently even if the Nation were immune here, the Debtor

presumably couid obtain equivalent injunctive relief (but not recovery of past withholdings) by an adversary proceeding against

the Tribal officer who is responsible for distributing the per capita payments. See, e.g., Duke Energy Trading and Mg, LL.C. v,

Davis, 267 B.3d 1042, 105155 (9th Cir.2001); Goldberg v. Eflets (In ve Ellest), 254 F.3d 1135 (9th Cir.2001}. See generally Ralph

oo
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Brubaker, Of State Sovereign Immunity and Prospective Remedies: The Bankrupicy Discharge as Statutory Ex Parte Young Relief,
76 AMER, BANKR.L.J. 461 (Fall 2002). However, the present adversary complaint names only the Nation as a defendant,
BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 423-25 (2d ed.1995); accord BLACK'S LAW
DICTIONARY 758-59 (7th ed.1999).

GARNER, at 423-24.

Id, at 424,

Attempts have been made to argue that the authors of statutes implied an abrogation of sovereign immunity from other language
in the statute, and such arguments have also been rejected by the Supreme Coust, but under the rubric of requiring uneguivocal
expression rather than under the rubric of proscribing abrogation by implication, See, e.g., Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 242, 105 8.C1. 3142, 87 L.Ed.2d 171 (1985)(“{R]espondent relies on the pre- and post-enactment legislative history of the
[Rehabilitation] Act and inferences from general statutory language. To reach respondent’s conclusion, we would have to temper the
requirement, well established in our cases, that Congress unequivocally express its intention to abrogate the Eleventh Amendment
bar to suits against the States in federal court.”} (emphasis added).

GARNER, at 424-25, The distinction between this usage and the second is that in the second the authar made the implication,
whereas in this usage the reader made the implication, which in correct usage would be the reader's inference, not implication.

See Dewsnup v. Tinun, 502 U.S. 410, 420, 112 8.Ct. 773, 116 L.Ed.2d 903 (1992} (Scalia, J., dissenting); Union Bank v. Wolas,
502 U.S. 151, 163, 112 8.Ct. 527, 116 L.Ed.2d 514 {1991)(Scalia, J., concurring); United States v. Ron Pair Enterprises, lnc., 489
U.S. 235, 241-42, 109 8.Ct. 10206, 103 L.Ed.2d 290 (1989),

ARISTOTLE, RHETORIC, Book I, chapter 2, at [356a—1356b (W. Rhys Robeits trans., Random House, Inc. 1984).

As Bertrand Russel! poinicd out, we usually know the truth of the major and minor premises of a deduction only by induction, “We
shall all agree that Mr. Smith (say) is mortal, and we may, loosely, say that we know this because we know that all men are mortal.
But what we really know is not ‘all men are mortal’; we know rather something like ‘alt men born more than one hundred and fifty
years ago are mortal, and so are almost alf men born more than one hundred years ago.” This is our reason for thinking that Mr. Smith
will die. But this argument is an induction, not a deduction. I has less cogency than & deduction, and yields only a probability, nota
certainty; but on the other hand it gives new knowledge, which deduction does not.” Bertrand Russell, A RISTORY OF WESTERN
PHILOSOPHY 199 (Simon and Schuster £945).

Cf. Choteau v. Burnet, Comm'r of Internal Revenue, 283 U.S. 691, 51 S.Ct. 598, 75 L.Ed. 1353 (1931)(the language of the Internal
Revenue Act of 1918 that made it applicable to "every individual” was broad and explicit enough to include Indians).

Because Sandmar was decided prior to Nordic Village, Kiowa Tribe and the 1994 amendment to § 106, its precedential value may
be questionable so it is not Tarther discussed here.

See note 1, supra. None of the Facts presented by either patty here suggests that the Nation's per capita payment program is different
in any material respect from that at issue in Kedrowski, so the court will assume the same analysis applies here,

End of Document ®© 20%1 Thomson Reuters. No claim to original U.S. Government Works.
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UNITED STATES BANKRUPTCY APPELLATE PANEL

OF THE NINTH CIRCUIT

In re: ) BAP No. AZ-11-1505-JuPaD
CYNTHIA L, MESSER, g Bk. No. 11-03007

Debtor. §
CYNTHIA 1., MESSER, %

Appellant, ;
v, i MEMORANDUM
EDWARD J. MANEY, Chapter 13 ;
Trustee, )

Appellee. §

Argued and Submitted on February 24, 2012
at Pheenix, Arizona

Filed - March 9, 2012

Appeal from the United States Bankruptcy Court
for the District of Arizona

Honorable Redfield T. Baum, Sr., Bankruptcy Judge, Presiding

Appearances: David Allegrucci, Esq. of Allegrucci Law Office,
PLLC argued for appellant Cynthia L., Messer;
Stuart Bradley Rodgers, Esg. of Lane & Nach, P.C.
argued for appellee Edward J. Maney, Chapter 13
Trustee.

Before: JURY, PAPPAS, and DUNN, Bankruptcy Judges.

* This disposition is not appropriate for publication.
Although it may be cited for whatever persuasive value it may
have (see Fed. R. App. P. 32.1), it has no precedential value,.
See 9th Cir. BAP Rule 8013-1,
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Chapter 7! debtor, Cynthia L. Messer, claimed as exempt
100% of the fair market wvalue of her wvehicle listed at $12,000,
This amount was over the $5,000 statutory limit for vehicle
exemptions under Arizona law. Debtor also claimed that her
52,000 monthly benefit from a structured settlement annuity was
not property of her estate., The bankruptcy court sustained the
chapter 7 trustee’s objection to debtor’s claimed exemption in
her vehicle and found that her annuity payments were property of
her estate. This timely appeal followed. We AFFIRM,

I. FACTS

On February 7, 2011, debtor filed her chapter 7 petition.
Jill H. Ford was appointed the chapter 7 trustee.

In Schedule C, debtor claimed 100% of the fair market value
{(“FMV”) of her 2007 Honda Accord, listed at $12,000,? as exempt
under Ariz. Rev. Stat. {™ARS”) §33-1125(8). That statute allows
a debtor to exempt “[o]lne motor vehicle not in excess of a fair
market value of five thousand dollars.”

Debtor also claimed as exempt her $2,000 monthly benefit
from a 1985 annuity under ARS §33-1126(B).° The record shows

that the annuity arose from a settlement for the wrongful death

! As explained below, debtor converted her case to one under
chapter 13 before this appeal was taken., Unless otherwise
indicated, all chapter and section references are to the
Bankruptcy Code, 11 U.S.C. §§ 101-1532, and rule references are
to the Federal Rules of Bankruptcy Procedure.

? Debtor’s Schedule D showed that the vehicle was encumbered
by a lien in an amount over $15,000.

3 ARS §33-1126(B) was inapplicable to the annuity because
that section concerns the exemption of certain retirement plans.

...2._
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of debtor’s husband. The insurer, United States Fidelity and
Guaranty Company {“USF&G”), owned the annuity and it was not
assignable.

Debtor amended Schedule C to show that her basis for
claiming 100% of the FMV of her vehicle exempt was the holding
in Schwab v, Reilly, @ U.,s, , 130 s.Ct. 2652, 2668 {2010).
Debtor also changed the statutory basis for her exemption in the
annuity to ARS §33-1126{(A} (7) which authorizes as exempt “an
annuity contract where for a continuous unexpired period of two
years that contract has been owned by a debtor and has named as
beneficiary the debtor L

The chapter 7 trustee objected to debtor’s exemptions,
asserting that the claimed exemption in her vehicle was over the
$5,000 statutory limit set forth in ARS §33-1125(8) and her
exemption in the annuity under ARS §33-1125(A}) {7} should be
denied because that statute applied only to annuities owned by a
debtor. In response, debtor asserted that the annuity was not
property of her estate because (1) it contained an anti-
alienation provision; (2) she did not own the annuity; and
{3) the annuity qualified as a spendthrift trust under Arizona
law,

On July 28, 2011, the bankruptcy court heard the matters.
At the hearing, the court found that the Supreme Court’s
decision in Schwab did not authorize debtor to claim an
exemption in her vehicle greater than the $5,000 limit under ARS
§33-1125{8). The bankruptcy court took the matter of debtor’s
exemption in the annuity under advisement.

On Bugust 25, 2011, the bankruptcy court issued its ruling

—3-
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on the annuity exemption. Siding with the trustee, the court
found that because the annuity was never owned by debtor, debtor
could not claim it exempt under ARS $33-1126(A) (7). The
bankruptcy court alsc found that there was nothing in the record
that established the annuity qualified as a spendthrift trust
under Arizona law. The court reasoned that the facts, analysis,
and helding in In re Kent, 396 B.R, 46 {(Bankr. D. Az, 2008),
were very similar to this case and compelled the ceonclusion that
the annuity was not exempt and was property of the estate,

On September 7, 2011, the bankruptcy court entered the
order sustaining the trustee’s objection‘to debtor’s claimed
exemption in the annuity and finding that it was property of her
estate. As a result of the court’s ruling, debtor converted her
case to chapter 13 on September 14, 2011. On October 11, 2011,
the court entered the order denying debtor’'s claim of exemption
in her vehicle above the statutory limit of $5,000 allowed under
Arizona law. Debtor timely appealed the crders.

II. JURISDICTION

The bankruptcy court had jurisdiction over this proceeding
under 28 U.S.C. §§ 1334 and 157({b} (2} (A} and (B). We have
jurisdiction under 28 U.S5,C. § 158,

IIX. ISSUES

A, Whether the bankruptcy court erred in sustaining the
chapter 7 trustee’s objection to debtor’s claimed exemption for
100% of the FMV of her vehicle; and

B. Whether the bankruptcy court erred by finding that the

annuity was property of debtor’s estate.

el
Case 2:11-bk-03007-RTB Doc 114 Filed 03/09/12 Entered 03/09/12 15:12:53 Desc

Main Document  Page 4 of 13
188




ISSUES ON CONVERSION FROM CHAPTER 13 TO CHAPTER 7

By Gary Stickell

The Debtor may convert a Chapter 13 case to Chapter 7 as of right. 11 U.S.C.
§1307(a). In re DeFrantz, 454 B.R. 108 (9" Cir. BAP 2011). [That a Creditor filed a
Motion to Dismiss, did not pre-exempt Debtor’s right to convert.]

Debtor must file a Statement of Intention within thirty days of conversion and file
amended Schedules reflecting unpaid debts incurred after filing of the Petition. Rule
1019(1)(B) and 1019(5)(B), Federal Rules of Bankruptcy Procedure. A deadline for
filing Motions under 11 U.S.C. §707 and for objections to exemptions is set unless the
case was previously under Chapter 7 and the deadlines for those objections had
expired. Rule 1019(2), Federal Rules of Bankruptcy Procedure. Conversion of the
case does not re-establish the automatic stay where stay relief has already been
granted.

Post-Petition, Pre-Conversion Debts.

Unpaid debts incurred after filing of the Petition and prior to Conversion to
Chapter 7 are treated as if they arose prior to the initial petition. 11 U.S.C. §348(d).
These debts become subject to the automatic stay and to discharge.

Property of the Estate.

The property of the Chapter 7 Estate consists of the property of the Chapter 13
Estate at the time of filing the petition that remains in the possession or control of the
Debtor. 11 U.S.C. §348(f)(1)(A). Any non-exempt property is subject to liquidation by
the Chapter 7 Trustee even though unsecured creditors have received monies through

the Chapter 13 case.
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If the Court finds that the conversion was in “bad faith,” the property of the estate
also includes property of the Debtor upon the date of conversion. 11 U.S.C. §348(f)(2).

In a recent BAP decision, the Chapter 7's Motion for Turnover was denied where
the Debtors had spent their non-exempt tax refunds prior to conversion. In re Salazar, —
B.R. —, 2012 WL 898784 (9" Cir BAP 2012).

Vehicle Debts. Valuation Issues.

Any valuation of property and of secured claims made in a Chapter 13 are not
binding in a converted case to Chapter 7. 11 U.S.C. §348(f)(1)(B). The Debtor does
not get the benefit of a cramdown or a reduce Til interest rate.

One of the most practical considerations in whether to convert to Chapter 7 or
not is what to do with Debtors’ vehicle. During the pendency of the case, Debtors will
frequently be delinquent on their vehicle payments, even with adequate protection.
There is no payment on the vehicle if the Debtor has not been making plan payments.

The Debtor should immediately contact the vehicle lender on confirmation to
determine the availability and the advisability of a reaffirmation agreement. If the
Debtor receives a large refund from the Chapter 13 payments, Debtor may consider
filing a Motion for Redemption. The issue on redemption is on what date is the vehicle
valued: the date of filing or the date of the redemption hearing.

Means Test

Another issue is whether the Debtor needs to file a Means Test under Chapter 7
and if so, for what timeframe. If from the inception of the Chapter 13 case,

Practice Pointer. It is my experience that United States Trustee’s office will want

updated Schedules | and J (Income and Expense). Within Schedules | and J is the
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opportunity to explain the change of circumstance that justifies the conversion to

Chapter 7.
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DIVISION ONE BY: DLL

HELVETICA SERVICING, INC., a 1 CA-CV 10-0418
California corporation fna CRM
VENTURE LAW, INC. dba THE

HELVETICA GROUP, DEPARTMENT C

Plaintiff/Appellee,
V.
MICHAEL S. PASQUAN, an individual,

)
)
)
)
)
)
) OPINTION
)
)
)
)
Defendant/Appellant. )
)

Appeal from the Superior Court in Maricopa County
Cause Nos. CV2008-050966 and CVv2009-029276 (consolidated)

The Honorable Eddward Ballinger, Jr., Judge
The Honorable Stephen Kupiszewski, Judge Pro Tem

VACATED AND REMANDED

Buchalter Nemer, P.C. Scottsdale
by Donnelly A. Dybus
Christopher F. McCarthy
Jason E. Goldstein, Pro Hac Vice Irvine, CA
Attorney for Plaintiff/Appellee

Berens Kozub Kloberdanz & Blonstein, P.L.C. Scottsdale
by Daniel L. Kloberdanz
William A. Kozub
Attorneys for Defendant/Appellant

DOWNTIE, Judge
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1 This case requires us to examine the scope of
statutory anti-deficiency protection available to borrowers in
the judicial foreclosure context. We hold that refinancing a
purchase money loan does not destroy purchase money status and
forfeit anti-deficiency protection to the extent proceeds from
the refinancing transaction are disbursed in satisfaction of the
underlying purchase money obligation. We further hold that loan
proceeds used to construct a qualifying residence merit
anti-deficiency protection under certain circumstances.
However, sums disbursed in a loan transaction for non-purchase
money purposes may be traced, segregated, and recovered in a
deficiency action. Because the superior court did not apply
these legal standards to the wvarious loan transactions at issue
in this case, we vacate the deficiency judgment entered against
appellant Michael Pasquan and remand for further proceedings.
FACTS AND PROCEDURAL BACKGROUND

q2 Michael and Kelly Pasquan purchased a
4000-square-foot home in Paradise Valley (the “Property”) in May
2003. To satisfy the $935,000 purchase price, the Pasquans made
a $335,000 cash payment and obtained a $600,000 loan from
Hamilton Mortgage Company (“Hamilton Loan”). The Hamilton Loan
was secured by a deed of trust recorded against the Property.

q3 In December 2004, the Pasquans obtained a $1.6 million

loan from Desert Hills Bank (“Desert Hills”). The Desert Hills
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loan proceeds paid off the Hamilton Loan and also funded the
demolition of most of the existing residence and the
construction of an 11,500-square-foot home in its place. The
Desert Hills loan was secured by a new deed of trust recorded
against the Property.

14 The Pasquans later Dborrowed an additional $100,000
from Desert Hills. No new deed of trust was recorded; the
additional amount was secured by the existing deed of trust on
the Property. Subsequently, the Pasquans obtained an additional
$400,000 loan from Desert Hills that was secured by a second
recorded deed of trust. According to a declaration submitted by
Michael Pasquan in the superior court, all of the Desert Hills
loan proceeds were used for construction expenses.

15 In September 2006, the Pasquans obtained a $3.4
million loan serviced by appellee Helvetica Servicing, Inc.

(“Helvetica Loan”).1

The Helvetica Loan was secured by a new
deed of trust recorded against the Property. According to

Michael Pasquan’s declaration, the Helvetica Loan proceeds were

disbursed as follows:

Desert Hills Payoff $2,154,038
Stephen Pasquan Loan? $225,000
Closing Costs $9,674

! There are numerous beneficiaries under the Helvetica deed

of trust. We refer to them collectively as “Helvetica.”
° The Pasquans reportedly borrowed $225,000 from Stephen
Pasquan, Michael’s father, for construction expenses.
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Points/Interest $274,894

Interest/Reserves $206,033
Construction Credit Cards $172,575
Net Proceeds to the Pasquans $357,786.15

Pasquan avowed that roughly $228,000 of the funds he and his
wife received at closing went toward interest payments on the
Helvetica Loan, with the remainder being used for “improvements,
landscaping, maintenance, taxes, utilities and marketing fees
for the house.”

T6 The Pasquans defaulted on their loan payments, and
Helvetica filed a Jjudicial foreclosure action. The superior
court granted partial summary Jjudgment to Helvetica regarding
its right to foreclose and the principal sum owed Dby the
Pasquans -- $3,657,793.30. The court reserved the question of

whether Helvetica could obtain a deficiency judgment.

q7 Helvetica purchased the Property with a $400,000
credit bid at a sheriff’s sale. Thereafter, the parties briefed
the applicability of Arizona’s anti-deficiency statutes. The

superior court ruled in favor of Helvetica and entered a
deficiency Jjudgment against the Pasquans in the sum of
$1,936,825.53, plus pre-judgment and post-judgment interest.

Michael Pasquan timely appealed.3

* The Pasquans divorced in 20009. Kelly Pasquan is not a

party to this appeal. References to “Pasquan” are to Michael
Pasquan individually.
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DISCUSSION

q8 The overarching issue in this case 1is whether the
Helvetica Loan 1is a purchase money obligation. If it 1is,
Helvetica may not obtain a deficiency judgment against Pasquan.
See Baker v. Gardner, 160 Ariz. 98, 107, 770 P.2d 766, 775
(1989) (supplemental opinion) (“By choosing judicial
foreclosure, the creditor can obtain a deficiency Jjudgment in
all cases except those dealing with purchase money collateral on
the residential ©property described 1in § 33-729(A)."). A
deficiency judgment “is nothing more than the difference between
the security and the debt.”* Valley Nat’1l Bank of Ariz. V.
Kohlhase, 182 Ariz. 436, 440, 897 P.2d 738, 742 (App. 1995)
(quoting Baker, 160 Ariz. at 104 n.7, 770 P.2d at 772 n.7).

19 The Arizona legislature enacted statutes in 1971 to
protect certain borrowers against deficiency Jjudgments arising
from purchase money mortgages and purchase money deeds of trust
foreclosed judicially. Baker, 160 Ariz. at 101, 770 P.2d at

769. This legislation was intended to “protect[] consumers from

* The parties agree that a deficiency exists, though they

disputed the amount in the superior court. After an evidentiary
hearing, the court set the fair market value of the Property at
$2,266,666.67. See Ariz. Rev. Stat. (MA.R.S.”) § 33-814(A) (a
deficiency judgment “shall be for an amount equal to the sum of
the total amount owed the Dbeneficiary as of the date of the
sale, as determined by the court less the fair market wvalue of
the trust property on the date of the sale as determined by the
court or the sale price at the trustee’s sale, whichever is
higher”).
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financial ruin” and “eliminat[e] . . . hardships resulting to
consumers who, when purchasing a home, fail to realize the

extent to which they are subjecting assets besides the home to

legal process.” Id. (quoting Boyd & Balentine, Arizona’s
Consumer Legislation: Winning The Battle but . . . , 14 Ariz. L.
Rev. 627, 654 (1972)). Anti-deficiency protection reflects a

legislative policy decision to place the risk of inadequate
security on lenders rather than borrowers. Id. at 103, 770 P.2d
at 771. It is intended to discourage purchase money lenders
from over-valuing real property by requiring them to look solely
to the collateral for recovery in the event of foreclosure.

q10 The statute at issue in this case, Arizona Revised
Statute (Y“A.R.S.”) section 33-729(A), reads:

[I]f a mortgage 1s given to secure the
payment of the balance of the purchase
price, or to secure a loan to pay all or
part of the purchase price, of a parcel of
real property of two and one-half acres or
less which 1is limited to and utilized for
either a single one-family or single
two-family dwelling, the lien of judgment in
an action to foreclose such mortgage shall
not extend to any other property of the
judgment debtor, nor may general execution
be issued against the Jjudgment debtor to
enforce such Jjudgment, and if the proceeds
of the mortgaged real property sold under
special execution are insufficient to
satisfy the judgment, the judgment may not
otherwise be satisfied out of other property
of the judgment debtor, notwithstanding any
agreement to the contrary.
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11 We review the interpretation and application of
statutes de novo. Schwarz v. City of Glendale, 190 Ariz. 508,
510, 950 P.2d 167, 169 (App. 1997) (citation omitted). Our goal
in interpreting a statute is to determine and give effect to
legislative intent. Mail Boxes, Etc., U.S.A. v. Indus. Comm’n,
181 Ariz. 119, 121, 888 P.2d 777, 779 (1995) (citation omitted).
We begin with the statute’s language. Canon Sch. Dist. No. 50
v. W.E.S. Constr. Co., 177 Ariz. 526, 529, 869 P.2d 500, 503
(1994) (citations omitted). If the language is unambiguous, we
do not employ other tools of statutory construction. Janson V.
Christensen, 167 Ariz. 470, 471, 808 P.2d 1222, 1223 (1991)
(citations omitted).

q12 The parties agree that the Hamilton Loan, which was
obtained to acquire the Property, was a purchase money
obligation. Helvetica contends, though, that by refinancing a
purchase money loan, a borrower destroys purchase money status,
forfeiting anti-deficiency protection. Pasquan, on the other
hand, argues: (1) the Desert Hills loans were construction loans
that are purchase money in nature; and (2) the Helvetica Loan
refinanced an existing purchase money loan and 1is therefore a

purchase money obligation.’

° Pasquan raises other issues in his opening brief that

Helvetica has not addressed, characterizing them as Y“irrelevant
to this appeal.” For purposes of our decision, we assume the
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I. The Effect of Refinancing

q13 Both parties rely on this Court’s decision in Bank
One, Arizona v. Beauvais, 188 Ariz. 245, 934 P.2d 809 (App.
1997), to support their respective positions. In Bank One, the
borrowers obtained a loan from Bank One to exercise stock

options, pledging the stock as collateral. Id. at 246, 934 P.2d

at 810. They later sought another loan from Bank One to
purchase a home. Id. The new loan consolidated the first loan
with the home purchase loan into a single note. Id. The

consolidated loan proceeds paid off the first loan and funded
the home’s purchase. Id. The consolidated loan was secured by
the stock and a deed of trust. Id.

114 When the borrowers were unable to pay, they executed a
“workout note” that satisfied the consolidated loan. Id. The
workout note was secured by the stock and the existing deed of
trust. Id. The borrowers defaulted, and Bank One sued them.
Id. at 246-47, 934 P.2d at 810-11. The bank argued the workout
note was not a purchase money obligation, but a new and
independent loan used to pay existing obligations. Id. at 247,
934 P.2d at 811. Alternatively, Bank One argued it could
recover the pro rata portion of the workout note that was not

purchase money in nature. Id.

Property is of a size and use meriting protection under A.R.S.
§ 33-729(A) .
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q15 The superior court ruled that the workout note was a
purchase money obligation and found no basis for apportioning
between purchase money and non-purchase money funds. Id. Bank
One appealed. Id. This Court held that, regardless of whether
the workout note was “an extension, renewal, or new obligation,”
it was a purchase money obligation. Id. at 248-51, 934 P.2d at
812-15. Citing Baker, we observed that anti-deficiency
protection is intended “to protect certain homeowners from the
financial disaster of losing their homes to foreclosure plus all
their other nonexempt property on execution of a Jjudgment for
the balance of the purchase price.” Id. at 249, 934 P.2d at
813. We concluded:

[Tlhe legislature did not intend that a loan

would lose 1ts character as a purchase-money

obligation when, as here, it 1is extended,

renewed, or the remaining portion of the

original loan is refinanced and the deed of

trust on the property that was bought with

the original 1loan continues or is renewed.

Given the realities of the marketplace, to

believe otherwise would put many homeowners,

unable to make mortgage payments, at the

peril of facing personal 1liability as well

as the loss of their homes-a result the

legislature intended to avoid through the

Anti-Deficiency Statutes.
Id. at 250, 934 P.2d at 814. Bank One did not address the

propriety of segregating non-purchase money portions of a loan,

noting the bank had abandoned its argument that such funds

251



should be traced and included in a deficiency judgment. Id. at
248 n.2, 934 P.2d at 812 n.2.

q1e6 Helvetica ascribes significance to two factual
differences between this case and Bank One: (1) the original
deed of trust the Pasquans executed when purchasing the Property
was replaced by deeds of trust in favor of the subsequent
lenders; and (2) different lenders are involved. We agree that
these factual distinctions exist, but we do not read Bank One as
requiring that the original deed of trust remain in place or
that the lender remain the same in order to preserve purchase
money status. Bank One addressed the facts before it and did
not attempt to define the outer 1limits of anti-deficiency
protection.

q17 The court in Bank One held that the character of a
purchase money obligation is not changed when it is refinanced
and the “deed of trust on the property that was bought with the
original loan continues or is renewed.” Id. at 250, 934 P.2d at
814 (emphasis added). “"Renew” can mean “to replace” or “to
begin again.” Black’s Law Dictionary 1296 (6th ed. 1990).
Section 33-729(A) does not mandate that the lender remain the
same or that the deed of trust of record at the time of
foreclosure be the same one recorded when the property was
purchased. The statute instead accords protection if a mortgage

is “given to secure the payment of the balance of the purchase
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price, or to secure a loan to pay all or part of the purchase
price.”

q18 In the case at Dbar, a portion of the first Desert
Hills loan proceeds satisfied the balance due on the Hamilton
Loan. That disbursement paid “the Dbalance of the purchase
price.” A.R.5. § 33-729(n). A deed of trust on the same
property secured the Hamilton and Desert Hills loans.

q19 A change in the lender’s identity does not, standing
alone, alter the nature of the underlying purchase money debt.
To hold that refinancing a purchase money obligation with a new
lender and executing a new deed of trust on the same property
destroys anti-deficiency protection would contravene the
legislative intent to “abolish the personal liability of persons
who give trust deeds encumbering properties that fit within the
statutory definition.” Bank One, 188 Ariz. at 249, 934 P.2d at
813 (citing Baker, 160 Ariz. at 104, 770 P.2d at 772).
Moreover, 1t would be anomalous to conclude that an original
lender who refinances an acquisition loan at a lower interest
rate cannot pursue a deficiency judgment, as Bank One instructs,
but a new lender who pays off that original 1loan in a
refinancing transaction may do so.

120 A determination that refinancing does not destroy
purchase money status 1s also consistent with the policy of

discouraging the over-valuation of real property. The risk of
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over-valuation is arguably even more substantial in the
refinancing context, where property values are not based on
actual sales of the collateral. The second rationale for
anti-deficiency legislation -- preventing financial «ruin of
homeowners who have already lost their homes and the attendant
drain on the economy -- is also furthered by protecting
refinancing transactions, which frequently occur in distressed
economic climates.

21 Helvetica’s reliance on Union Bank v. Wendland, 126
Cal. Rptr. 549 (Cal. Ct. App. 1976), 1is unpersuasive. In Union
Bank, the homeowner financed the purchase of residential
property by borrowing from a savings and loan. Id. at 554. He
later obtained three additional loans from a bank. Id. at 552.
The first bank loan was secured by a deed of trust; some of the
proceeds were used to satisfy the original purchase money loan,
and the remainder went into the homeowner’s account. Id. at
554. The second loan was used to remodel the residence; the
third loan paid off the second loan and made payments due under
the first note. Id. at 552. The California Court of Appeal
held that refinancing 1s not a purchase money transaction
because the loan proceeds are not used to purchase a residence.
Id. at 554. Accordingly, by refinancing the property, the
homeowner destroyed purchase money status and was subject to a

deficiency judgment. Id.
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122 The decision in Union Bank has been criticized. See,
e.g., Carol Burns, Comment, Will Refinancing Your Home Mortgage
Risk Your Life Savings?: Refinancing and California Code of
Civil Procedure Section 580B, 43 UCLA L. Rev. 2077, 2095 (1996)
("As an appellate 1level decision, Union Bank’s wvalue as a
precedent is limited. Further, the court’s flawed reasoning
weakens its value even as persuasive authority.”); Charles B.
Sheppard, California Code of C(Civil Procedure Section 580B,
Anti-Deficiency Protection Regarding Purchase Money Debts:
Arguments for the Inclusion of Refinanced Purchase Money
Obligations Within the Anti-Deficiency Protection of Section
580B, 6 S. Cal. Interdisc. L.J. 245, 269 (1997) (labeling Union
Bank’s holding that refinancing destroys purchase money status
“dicta” and “misguided”). Union Bank 1is also inconsistent with
our own Arizona precedent -- specifically, Bank One, which holds
that refinancing does not necessarily convert a purchase money
obligation into a recourse loan.

123 We hold that the first Desert Hills loan transaction
did not destroy the purchase money status of Pasquan’s
obligation, at least to the extent of loan proceeds used to
satisfy the Hamilton Loan. We next consider whether proceeds
from the Desert Hills loans that were disbursed for other
purposes, including construction of the residence, merit

different treatment.
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IT. Construction Loans as Purchase Money Obligations
124 No Arizona appellate decision has addressed whether
so-called “construction loans” used to build a residence are
purchase money obligations entitled to anti-deficiency
protection. In Southwest Savings and Loan Association v. Ludi,
122 Ariz. 226, 227, 594 P.2d 92, 93 (1979), the homeowners
assumed a note secured by a purchase money mortgage and a note
for a “property improvement loan” secured by a second mortgage.
They defaulted on both. Id. The Ludis argued that because they
assumed the two mortgages when purchasing the property, both
were purchase money obligations, precluding a deficiency
judgment. Id. at 228, 594 P.2d at 94. Addressing only the
property improvement loan, our supreme court disagreed, stating:

In order to determine whether the Ludis may

claim any benefit from [the anti-deficiency]

statute as a result of their assumption, we

must look to the rights given them by their

grantor. . . . [The grantor] gave Southwest

a second mortgage and note, not for purchase

money, but for a property improvement loan.

That mortgage is clearly not covered by the

statute.
Id.

125 Ludi did not discuss the nature of the property

improvement loan or how 1its proceeds were used.® There was no

® Considering the policies behind Arizona’s anti-deficiency

legislation, we perceive significant differences between
construction loans used to build residences and loans obtained
to improve existing homes. Cf. Allstate Sav. & Loan Ass’n V.
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contention that, as to the original Dborrower, the second
mortgage was a purchase money obligation. And because the Ludis
stepped 1into the original borrower’s shoes, they could not
elevate the loan’s status to a purchase money obligation.

26 Notwithstanding the decision in Ludi, we deem it an
open question in Arizona whether a loan that funds construction
of a statutorily qualifying residence 1is a purchase money
obligation. And although we reject the holding in Union Bank as
incompatible with Arizona law, we find guidance in a different
California appellate decision relevant to construction loans.
See Baker, 160 Ariz. at 102-03, 770 P.2d at 770-71 (because
California has similar anti-deficiency laws, 1its appellate
decisions are instructive in interpreting Arizona statutes).

127 In Prunty v. Bank of America, 112 Cal. Rptr. 370 (Cal.

Ct. App. 1974), the court considered whether a lender could

Murphy, 159 Cal. Rptr. 663, 664 (Cal. Ct. App. 1979) (construing
an analogous California statute and holding that Y“construction
loans for improvements or repairs of the type involved in this
case [construction of a swimming pool and block wall] are not
within the description of loans protected by the purchase-money
deficiency prohibition”). The second scenario, though, is not
before us. In some cases, it will be a question of fact whether
a particular transaction 1is a construction loan or some
different type of obligation -- e.g., a home improvement loan.
Although the record before wus suggests that a substantial
portion of the Desert Hills financing is properly characterized
as a construction loan, the superior court will be required to
make this determination on remand. Because the parties have not
raised or briefed the issue on appeal, we do not now undertake
to define the characteristics of a protected construction loan.
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obtain a deficiency Jjudgment based on a loan it made to fund
construction of a residence on land the borrower already owned.
The bank argued the construction loan financed improvements to
the property, not its purchase, so a deficiency Jjudgment was
proper. Id. at 373. The court, though, ruled that the public
policies behind anti-deficiency legislation warranted protection
for “residential construction borrowers who fall within its
terms.” Id. at 377. The court found certain undisputed facts
significant in that case, including the following:

7. It was intended both by plaintiffs and
defendants that the repayment of said loan
would be secured by said deed of trust which
would cover not only the land but also a
dwelling to be constructed thereon. 8. At
the time of the application for said loan
and at the time of the execution and
recording of said deed of trust, plaintiffs
intended to use the proceeds of said loan to
construct a single family residential
dwelling on the property, which they
themselves would occupy, and defendant Bank
of America was aware and intended that the
proceeds of said loan would be so used.

9. All the proceeds of said loan were used
by plaintiffs to pay the purchase price of
labor and materials which were wused 1in
constructing a single family residence on
the property. 10. Defendant Bank of
America would not have made said loan had
not the entire proceeds of said loan been
used to pay the purchase price of labor and
materials used to construct the residence on
said land. 11. Defendant Bank of America
looked primarily to the land and to the
building thereon as security for its loan.

Id. at 372.
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128 Prunty looked to the legislative history behind
California’s statutes, noting that courts “have exhibited a very
hospitable attitude toward the legislative policy underlying the
antideficiency legislation and have given it a broad and liberal
construction that often goes beyond the narrow bounds of the
statutory language.” 112 Cal. Rptr. at 374 (citing Stefan A.
Riesenfeld, California Legislation Curbing Deficiency Judgments,
48 Calif. L. Rev. 705, 709 (1960)). The court held that common
definitions of the words “purchase” and “purchaser” are broad
enough to encompass construction loans, stating:

[Tl]he owner of real property who finances
and builds a “dwelling” on it “acquires” or
“obtains” the dwelling for a “price,” in no
less a sense than the “purchaser” of real
property “acquires” or “obtains” the land
itself. . . . Thus, the terms actually used
by the Legislature . . . (“purchase price”
and “purchaser”) may reasonably be assigned
the suggested alternative definitions
“according to the usual, ordinary import” of
the statutory language. The reach of that
language is therefore to be assessed
according to a liberal construction thereof
in light of the legislative purpose
underlying the amended statute and the
“entire statutory system” of anti-deficiency
legislation which includes it.

Id. at 376-77 (citations omitted). The court concluded:

The critical fact here is not . . . that the
character of the property purchased under a
construction Contract is to be determined at
the time of execution thereof; it is whether
the parties to the construction Loan
intended that the deed of trust, securing
the loan’s payment, cover Real property.
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Id. at 379 (internal citations omitted).

129 We agree with Prunty and find 1its analysis and
conclusion equally applicable to and consistent with Arizona’s
legislative scheme. See, e.g., Cely v. DeConcini, McDonald,
Brammer, Yetwin & Lacy, P.C., 166 Ariz. 500, 504, 803 P.2d 911,
915 (App. 1990) (“"The purposes served by Arizona’s mortgage
anti-deficiency statute are identical to those served by
California’s statute . . . .”); see also A.R.S. § 1-213 (“Words
and phrases shall be construed according to the common and
approved use of the language.”); W. Corr. Grp., Inc. v. Tierney,
208 Ariz. 583, 587, 1 17, 96 P.3d 1070, 1074 (App. 2004) (citing

State v. Wise, 137 Ariz. 468, 470 n.3, 671 P.2d 909, 911 n.3

(1983)) (in determining the plain meaning of a term in a
statute, courts refer to established and widely used
dictionaries).

30 Like California, see Prunty, 112 Cal. Rptr. at 375,

our anti-deficiency statutes allocate the risk of inadequate
security to purchase money lenders, thereby discouraging
overvaluation of the collateral. Additionally, as in

A\Y

California, [i]f inadequacy of the security results, not from
overvaluing, but from a decline 1in property vwvalues during a

general or local depression, [the anti-deficiency statute]

prevents the aggravation of the downturn that would result if
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defaulting purchasers were burdened with large personal
liability.” Id.

31 Construing anti-deficiency protection to apply to
construction loans furthers these legislative policies. See
State v. Clary, 196 Ariz. 610, 612, 9 9, 2 P.3d 1255, 1257 (App.
2000) (citing Carrow Co. v. Lusby, 167 Ariz. 18, 21, 804 P.2d
747, 750 (1990)) (courts consider the policy behind the law and
the evil it was intended to remedy when interpreting statutes).
Such protection will “tend][] to discourage construction
borrowing which is ‘unsound’ because the financed construction
is overvalued.” Prunty, 112 Cal. Rptr. at 377. It also avoids
further aggravation of a depressed economy. Cf. Burns, Comment,
43 UCLA L. Rev. at 2089 (“Rampant personal judgments against
debtors would greatly exacerbate the economic downturn and
hinder recovery. To prevent such a catastrophe, the legislature
mandated that the losses be distributed: The debtor loses the
property, and the lender forfeits the amount by which the debt
exceeds the property’s fair value.”).

132 We hold that a construction loan qualifies as a
purchase money obligation if: (1) the deed of trust securing
the loan covers the land and the dwelling constructed thereon;
and (2) the loan proceeds were 1in fact used to construct a

residence that meets the size and use requirements set forth in
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A.R.S. § 33-729(A). In the case at bar, these are questions of
fact that must be resolved by the superior court on remand.

IIT. Treatment of Non-Purchase Money Funds

133 Finally, this case presents a question left unanswered
in Bank One: whether non-purchase money loan funds included in
a purchase money transaction may be traced and segregated,
according anti-deficiency protection only to the purchase money
amounts.

134 Pasquan’s declaration makes clear that not all of the
Helvetica Loan ©proceeds were disbursed to pay either the
remaining purchase price of the Property or construction costs.
His declaration identifies payments that clearly are not
purchase money 1in nature, including sums for maintenance,
utilities, marketing fees, and penalties.’

135 There are three possible outcomes when a

judicially foreclosed mortgage secures both purchase money and

non-purchase money Sums: (1) the entire loan 1s a recourse
obligation; (2) the entire amount receives anti-deficiency
protection; or (3) non-purchase money sums may be traced,
segregated, and included in a deficiency Jjudgment. Arizona’s
statutes offer little guidance regarding this issue. Relevant

" The Helvetica Loan likely includes additional non-purchase

money sums, including interest payments to Helvetica of $32,555
per month. However, the record on appeal is not sufficiently
developed for us to opine further regarding this issue.
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legislative history, though, persuades us that the third option
is the most rational way of harmonizing the competing interests
of borrowers and lenders and of giving effect to legislative
intent.® See A.R.S. § 1-211(B) (“Statutes shall be 1liberally
construed to effect their objects and to promote Jjustice.”);,
Hayes v. Cont’l1 Ins. Co., 178 Ariz. 264, 270, 872 P.2d 668, 674
(1994) (citing State Farm Mut. Auto Ins. Co. v. Wilson, 162
Ariz. 251, 254, 782 P.2d 727, 730 (1989)) (when a court cannot
ascertain the legislature’s intent on a specific issue, it
attempts to interpret the statutes in a manner that furthers the
perceived goals of the relevant body of legislation).
136 Although there 1is a dearth of case law authority
addressing mortgages that commingle purchase money and
non-purchase money sums, several legal commentators have
explored the issue. In analyzing California’s statutory scheme,
one such commentator concluded:

[R]efinanced purchase money obligations

regarding owner-occupied residential

property ought to be recognized as actually

being within the purview of the purchase

money, anti-deficiency protection of section

580b to the extent that proceeds from the

refinance loan were used to pay-off the

refinanced purchase money obligation. Any

proceeds from the refinance loan that were
used for purposes other than a pay-off of

8 Pasquan himself acknowledges he is “not urging this Court

to adopt a rule which protects a Dborrower who refinances a
purchase money loan and takes out additional cash above and
beyond paying off the existing purchase money obligations.”
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the refinanced purchase money obligation

would not be funds which were used, in fact,

to pay all or part of the purchase price of

the property in question. To that extent, a

borrower would  be exposed to personal

liability for a deficiency in an amount not

to exceed the amount of the refinance loan

that was wused for purposes other than to

pay-off the refinanced purchase money

obligation.
Sheppard, 6 S. Cal. Interdisc. L.J. at 248.
37 We reach a similar conclusion. It appears
unnecessarily punitive and contrary to the consumer-protection
goals of Arizona’s legislation to convert an entire obligation
into a recourse loan simply Dbecause it happens to include
non-purchase money sums. On the other hand, it seems similarly
inappropriate to shield borrowers from deficiencies for loan
disbursements unrelated to the acquisition or construction of a
qualifying residence. Extending anti-deficiency protection in
such a manner could encourage 1irresponsible borrowing and
abdication of personal responsibility for repaying legitimate
debt. It would also appear to stretch our anti-deficiency laws
beyond the scope intended by the legislature. We therefore
hold that, to the extent a Jjudicially foreclosed mortgage
includes Dboth purchase money and non-purchase money sums, a

lender may pursue a deficiency Jjudgment for the latter amounts.

If the legislature disagrees with our resolution of this
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admittedly murky issue, we presume it will amend the existing
statutory scheme to make clear its intentions.

CONCLUSION
138 We vacate the deficiency Jjudgment entered against
Pasquan and remand to the superior court for further appropriate
proceedings. On remand, the court must resolve various issues,
including:

1. The amount of the Hamilton Loan payoff, which is
entitled to anti-deficiency protection.

2. Whether the deeds of trust at issue cover the newly
constructed residence.

3. Whether and to what extent loan proceeds, beginning
with the first Desert Hills loan, were disbursed for
construction of the residence and/or payment of the
remaining purchase price of the Property.

4. The purposes for which the Helvetica Loan proceeds
were disbursed.

5. The amount of a revised default Jjudgment against
Pasquan that includes only non-purchase money sums.

139 We do not foreclose consideration of other matters on
remand. Given the procedural context of this case 1in the
superior court, only limited issues have been litigated to date.
For example, there 1is some suggestion that Helvetica disputes
whether the Property’s size and use merit protection under
A.R.5. § 33-729(n). Additionally, it 1s wunclear whether the
factual assertions contained in Pasquan’s declaration are

disputed. Because Helvetica prevailed below on its claim that
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refinancing destroys purchase money status, such issues have not
been litigated. Nothing in this opinion prevents their

litigation on remand.

/s/
MARGARET H. DOWNIE, Judge

CONCURRING:

/s/
DANIEL A. BARKER, Presiding Judge’

/s/
MICHAEL J. BROWN, Judge

* Judge Daniel A. Barker was a member of this court when
the matter was assigned to this panel. He retired effective
December 31, 2011. In accordance with the authority granted by
Article 6, Section 3, of the Arizona Constitution, and pursuant
to A.R.S. § 12-145, the Chief Justice of the Arizona Supreme
Court has designated Judge Barker as a judge pro tempore for the
purpose of participating 1in the resolution of cases assigned
during his term in office.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

Rule 2019. Disclosure Regarding Creditors and
Equity Security Holders in Chapter 9 and Chapter
11 Cases

(a) DEFINITIONS. In this rule the following terms
have the meanings indicated:

(1) “Disclosable economic interest” means any
claim, interest, pledge, lien, option, participation,
derivative instrument, or any other right or derivative
right granting the holder an economic interest that is
affected by the value, acquisition, or disposition of a claim
or interest.

(2) “Represent” or “represents” means to take a
position before the court or to solicit votes regarding the
confirmation of a plan on behalf of another.

(b) DISCLOSURE BY GROUPS, COMMITTEES,
AND ENTITIES.

(1) In a chapter 9 or 11 case, a verified

statement setting forth the information specified in

290



