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Before: JURY, PAPPAS, and DUNN, Bankruptcy Judges.

OPINION
JURY, Bankruptcy Judge.

Chapter 13 trusteel!! Robert G. Drummond appeals the bankrupticy court's order overruling his
objection to confirmation of the debtors' chapter 13 plan on the ground that debtors improperly
calculated thelr current morthly income. Debtors, following the format and instructions of
Official Bankruptcy Form 22C%! ("Farm 22C"), deducted business expenses from Warren
Wiegand's selfl-employed income, which resultad in below-median income entitling deblors to
a thirty-six month applicable commitment period.

We hald that a chapter 13 debtor engaged in business may not deduct ordinary and
necessary business expenses from gross receipts for the purpese of calculating current
monthly income as defined under § 101(104).% Rather, such deductions are authorized under
§ 1325(b)(2)(B) and, therefore, are to be subtracted from current manthly income when
calculating disposable income pursuant to § 1325(b)(2)."" To the extent that Part | of Form
22C requires a business debtor to calculate current monthly income by sublracting ordinary
and necessary business expenses from gross receipts, we hold that Part | of Form 22C is
inconsistent with § 1325(b)(2)

We REVERSE and REMAND for further proceedings consistent with this opinion

240 240 |l. FACTS

The facts are undisputed. Debtors filed their joint chapter 13 petition on May 31, 2007, and
filed their Schedules, Statement of Financial Affairs and Form 22C an June 15, 2007. Deblor
Warren Wiegand cperated a trucking business. Debtors’ original Form 22C reflected his
monthly business income on line 3¢ as $1382, after gross receipts on line 3a of $6192 were
reduced by ordinary and necessary business expenses of $5175 on line 3b ¥ Debtors' Form
22C calculated below-median income al fines 15 and 16. Therefare, they filled in the
three-year commitment period box at line 17
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Debtors filed a thirty-six month chapter 13 plan which provided for monthly payments of $298.
The trustee objected to confirmation of their plan on the ground that debtors incorrectly
calculated their current monthly income in Part | of Form 22C, thus praposing a plan not in
compliance with § 1325{bj{1j.'§l The trustee argued that debtors' business deductions, which
included payments on loans and home insurance, reduced their annualized current manthly
incame to below median, erronecusly allowing them te apply the shorter three-year
commitment periad. Additionally, the trustee maintained that the deduction of business
expenses in calculating current morthly income would render § 1325{b){2){B) superiluous, as
it would allow debtors to deduct those expenses a second time,

The bankruptcy court overruled the trustee's abjections at the plan confirmation hearing. It
entered an order on September 24, 2007, followed by a Memorandum Decision dated
October 9, 2007, Inits written decision, the bankruptcy court examined sections of the
Internal Revenue Code {"Tax Code™), United States Supreme Court case law, and Personal
Income Tax Form 1040 to arrive at its conclusion that a chapter 13 business debtor may
deduct ordinary and necessary business expenses from gross receipts to calculate current
monthly income as defined by § 101{10A).

The trustee timely appealed.

ll. JURISDICTION

The bankruptcy court had subject matter jurisdiction pursuant to 28 LL.5.C. § 1334 aver this
core praceeding under § 157(b)(2)(L). We have jurisdiction under 28 U.5.C. § 158

[l ISSUE

Vhether a chapter 13 debtor engaged in business can deduct ordinary and necassary
business expenses from gross récaipts for the purpose of calculating his or her current
mionthly income as defined by § 1071(104).

V. STANDARD OF REVIEW

We review issues of statutory construction and conclusions of law de nova, “241 Ransom v
NBNA Am, Bark, N.A {In re Ransom), 380 B.R. 7599, B0Z2 (9th Cir. BAP 2007).

V. DISCUSSION

The primary guestion before us is whether a self-employed chapter 13 debtor should follow

Form 22CH! and deduct ordinary and necessary business expenses from gross receipts or
follow the Code, which provides that business deductions are taken from the debtor's current
manthly income to arrive at disposable income under § 1325(b}{2). The question is easily
answered when Form 22C is directly at odds with § 1325(b}j(2)(B), the substantive Code
provision that governs the deduction of business expenses. As aptly noted by another court in
addressing this same quesiion, when an Official Bankruptcy Form conflicts with the Code, the
Code always wins. o re Arnold. 376 B.R. 652, 653 (Bankr.[M.D. Tenn 2007}

Choosing between Form 22C and § 1325(b)(2) can have a significant impact on the applicable
commitment pericd as set forth under § 1325{1::1}{4}-5” because, in certain instances, deducting
business expenses to campute current monthly income will place some business debtors at
below-median income, entitling them to the three-year, rather than five-year, applicable
commitment period. Additionally, some debtors may use the deductions ance to compute their
maonthly current incame and then again, o determine their disposable income under §
1325(042).

To determine whan a chapter 13 deblor should take business deductions, we start with the
plain meaning rule and examine the statutory language in 5 1010104) and 1323(b}(2), If the
statutory language is clear, we must apply it by its terms unless to de so would lead to absurd

2000 4:33 P



ut re wicgand, 386 BR 238 - Bankr. Appellate P-el, 9th Circuit 2008...  hupz/scholar.google —m'scholar case?case=181925558318326208...

al 4

242

243

results. Uniled Slates v. Ron Pair Enters., inc., 489 U.S. 235, 241-42, 109 S.Ct. 1026, 103
L Ed.2d 290 (1989). We also engage in statutory interpretation by taking a holistic approach
that strives to implement the policies behind the enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act {"BAPCPA") and harmonize the provisions of the
Code. See Hough v. Fry {in re Hough), 238 B.R. 412, 414 (9th Cir. BAP 1999) (noting that
we nol only lock to the language of the statute itself, but also to "the specific context in which
that language is used, and the broader context of the statule as a whole™) (citation omitted).

Current monthly income is defined in § 101(10A) as the "average monthly income from all
sources that the debtor receives. .. without regard to whether such income is taxable income,
derived during the 6-month period” before the dates specified in § 101(10A)ANH & (7). +242
§ 101(10A). While the Code defines current monthly income, it does not define "income.”
Monetheless, we conclude that the plain language of the slatule demonstrates that the
bankruptey court's refiance on the Tax Cede and Form 1040 to delermine the meaning of
income under § 101(10A) was misplaced. The phrase "withaut regard to whether such income
is taxable income" in § 101(10A} reflects a clear congressional inlenl that Tax Code concepts
for determining taxable income are inapplicable to a determination of current monthly incame.,
Further, with the enactment of BAPCPA, Congress imporied the Internal Revenue Senvice
Standards inte § 707(b)(2)."% Yet, no such reference is made in connection with the definition
of current monthly income. Finally, the statute’s plain language does not make specific
reference to deductions, business or personal. of any kind. Amnld 3768 B.R al 854

In contrast to the statutory definition of current monthly income, § 1325(b}(2) is plain and
unambiguous with specific reference to deductions for business expenses. This section
pravides that disposable income means current monthly income received by the deblor less
amounts reasonably necessary for support and maintenance of the debtor and the debtor's
dependents. § 1325(b)(2){A). For a debtor engaged in business, current monthly mcome can
be further reduced by the payment of expenditures necessary for the continuation,
preservation, and operalion of the business. § 1325(b){2)(B). We can conclude from the
statutory language that the specificity of § 1325(b)(2}(B) controls — business deductions are
to be taken from a deblor’s current monthly income to arrive at the debtor's disposable
income, BFP v. Resolution Trust Corp., 511 U8, 531, 537, 114 5 Ct, 1757. 128 L Ed 2d 556
{1994) (noting that "Congress acls intentionally and purposaly when it includes particular
language in one section of a statute but omits it in another"”) (citation omitted).

Further, although § 1325(b)(2) was amended under BAPCPA, subsection (B) remained
unchanged. Under prior law, business expenses were deducted from “incorme received by the
debtor” to determine disposable income. Under BAPCPA, the phrase current menthly income
was introduced into § 1325(b)(2), but the reduction of business expenses remained intact. We
presume that business expense deductions under § 1325{(b)(2)(B) continue to be a factor in
arriving at a debtor's disposable income under BAPCPA, See Diamond Z Trailer, Inc. v. JZ
LLC (lnreJZLL.C) 371 BR. 412, 424 (9th Cir. BAP 2007).

Statutes should also "nol be construed in a manner which robs specific provisions of
independent effect.” County of Santa Crur v. Cervanles (In re Cervanles), 215 F 3d 955, 961
{Sth Cir.2000) (citation omitted). Interpretations that would render a statutory provision
surplusage or a nullity should be rejected, /d. If business expenses are deducted from gross
receipts to determing a chapter 13 debtor's current monthly income, then there would be no
need for § 1325(b)(2)(B), which provides for the same deductions.

We conclude that § 1325(b)(2) plainly and unambiguously requires a debtor to deduct
business expenses from current monthly income. Thus, our inguiry ends. "[T]he sole funclion of
the courts "243 is to enforce [the statute] according to its terms." Ron Pair Enfers., Inc., 488
U.S. at 241, 109 S Ct. 1028 (citation omitted), This mandate compels us to conclude that

Form 22C ought to be changed to comply with the statute U

We also observe that our plain meaning interpretation is not absurd because the Code is
replete with rules and requirements that impact sole proprietors differently than wage earners.
For example, an individual chapter 13 debtor in business may be expected to have more debt
associated with his or her eperation than someone who works for wages. That the "profit”
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from the business does not exceed what another makes in salary does not relieve the sole
proprietor from the debt limits for eligibifity for chapter 13 relief. It may be that Congress
simply did not want those persons generating significant revenues through a business to have
access to three-year chapter 13 plans,

VI. CONCLUSION

For the reascns staled harein, we REVERSE the bankruptcy court's order overruling the
trustee’s objection to confirmation and REMAND for further proceedings consistent with this
opinian,

[1] Unimss atherwisa ndicatod, aill chaples, section and rule references are 12 e Bankrupley Code, 11 U.5.C 65 101-1532, and
1o lha Foderal Rules of Bankruptcy Procadune. Rules JX000¢- 0000

[2] Farm 220 is titled "Chapter 13 Stalement of Curreal Manthly ircome ard Calzulation of Commitment Perigd ang Ovsposabl's
Incomé " Chapter 13 deblons are refuered to use Form 220 porsuamt 1o Ruiz 100T{bNE)

|31 Section 104(10A4) provides: "The torm "current monthly incoma’-(A) means the average monthly income from a8 sowces
na the debior recenes | withoul regand to whelher such incomea i taxabls moome, defved dunng ihe 6-monin period ending
cr-(i} the fast day of the calgndar manth immediately precoding the date ¢f he commencemant af tha case il the debior files the
schedule of curren income required by section 521(a)( 1 {{BXE}. or () the date on which cuirent \ncome i determsnad by the
cour for purposes of this Gtte if the debior does nat file the schedulo of current ingome regquired by section 521(a)(1)1{BN.

[#] Secbon 1325bj(ZHB} provdes. "For purposes of Ivs subsechon, the tirm “dispesabie moome’ means cument monthly
income recaivad by thi debtar ... less amounls reagonably necessary to be expended | (B} T Ihe deblor is engaged in
busingss, far the payment of experditures necessary for the continuation. preservabon, and cparsbon of such busmess ©

[8] Deblars filed an amanded Form 220 whieh reflacted a lower monthiy busineas noome of $1017 bagsed an greatar gepengos.
They aiso amended theie Schedides | and ) Aler the plan confiemafon neaning, lor reaacns not relevant 10 the decsion Neve,
thay 250 amended 1noir plan 1o provede for paymonts of 5298 for hree menths ang 5135 for thifty-threa maonths

[&] Saction 1325(b)1) provides. "N thes trusiae or the holder of an afowed unsecurod clasm chyetts to 1ha confirmation of the
plan_ihen the court moy not approve the plan unless, as of Lhe effective dale of the pan-(A&) the value of the prepenty 1o be
disliributed under the plan on accourd of 2uch claim ‘s not 'ess than the ameount of such claim; or (B} the plan provdes that all of
the deblor's projecied deposabie meome jo B8 recenved m InG appicabla commatment parod beginning on ihe dale thal the first
payment s due under 1he plan will be applied lo make paymenis @ unsecured croditers under the plan ©

(7] Pan 1ol Form 220 requires 8 busress debior to amse al ks or her curant menthly ircome by sublractng andinary and
necessary business expensas fram gross receipds. Thus, the farm @ slructured for g deblor ergoged in busicress 1o use net
business incomeg rather than gross. The tnxslee assirts that Fom 22C i wiong a5 inconsistent with the Cooo

[8] Seclion 1325(b)4) s&ls forth lhe pargmeiers for detorminng (he spplcable commedment period Genavally, it &= lhres years
However, it & fve y2ars i the combingd current monihly mcome of ihe deblor and fhe dabiors spouse mulliplieg by tveive, is
ral less than the median family income in e apphcabie slale, as adjusted for the number of household membors. Wo have
found {ha applicable commitment period to be @ tempocal requiremant, requinng certain deblors o hove chapter 13 plans ionger
than tiee yems, Fndigy v Forgvine (in re Frdisy), 380 B R, 538 544 (Oth Cr BAF 2007)

[8] Excluded from the delinifon of curnen meninly income ant benefits rocened under the Soc:al Securly Act and centan other
payments S 107108 B).

|01 This section makes speciis irlerence (o Ihe Nabonal Standards ssusd by 1he Intemal Revenue Servce

[11] Urilil Form 22C is changed, one passible soiubion is kor beiow-median deblors 1o sublroct the busingss coductions allowed
under § 13250245} en Schedule J from then curren] mcome, Above-medien debiors should §l oul he remainder of Farm
220 and utilize the Intarmal Revanus Sarice standards urdor §5 1325(b(3) and FOTIDZ)IAN(IL) for "Other Necessarny
Experses " a5 specified in the intemal Revenug Service Financial Analysis Handbook Amodl 376 B B at 858.55 Ve lwawe

the possisility that bankiuptcy courts may lzke olher approaches Lo redrass the inconsistendsy of Form 220 wilh Cooe 5§
109108) Bnd 1325() 21 B).

Go to Google Home - About Google - About Google Scholar
©2011 Google

hup:/ischolar.google ~omvscholar_casecase=1819255583 18326208, .

1742011 4:33 'M



