
From: John Giorgio <JGiorgio@k-plaw.com>
Subject: Fwd: Town of Nantucket - Short-Term Rental Workgroup - Conflict of 
Interest Issues
Date: June 18, 2022 at 9:33:45 AM EDT
To: Libby Gibson <LGibson@nantucket-ma.gov>
Cc: "Lauren F. Goldberg" <LGoldberg@k-plaw.com>, Brian Riley <BRiley@k-
plaw.com>

Dear Libby

Here is essentially a green light e-mail from the State Ethics Commission. 
Perhaps we can have a conversation in  Monday?  The good news is the Select 
Board can pretty much move forward now with appointments to the Work Group. 
 We just have to figure out the process for appointments and ascertain whether 
Dawn and Melissa wish to participate in the appointment process. And, we will 
want to make sure that the proper disclosures are made as set forth in my email.

John

John W. Giorgio, Esq.
KP | LAW
101 Arch Street
12th Floor
Boston, MA 02110
jgiorgio@k-plaw.com
Phone: (617) 556-0007
Direct: (617) 654-1705
Fax: (617) 654-1735
Mobile Phone: (617) 785-0725
 

Begin forwarded message:

From: "McDonald, TMichael (ETH)" <tmichael.mcdonald@state.ma.us>
Date: June 17, 2022 at 4:57:44 PM EDT
To: John Giorgio <JGiorgio@k-plaw.com>
Subject: RE: Town of Nantucket - Short-Term Rental Workgroup - Conflict 
of Interest Issues
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Attorney Giorgio,
 
I have reviewed your emails below and am prepared to provide 
you with the following advice.  I concur with the legal conclusions 
you reach below, except for the following.  Select Board members 
1 and 2 may have an issue under Section 19 in appointing the 
members of the Work Group depending on what the appointment 
process will look like.  For example, if the Select Board intends on 
interviewing applicants, the Board may be in a position to 
ascertain the applicants’ opinions on the matter of short-term 
rentals, which may raise an issue under Section 19 particularly if 
any of the applicants voice strong opinions on the underlying 
short-term rental issue.  However, if the Work Group member 
selection process will not be as in-depth (e.g., applicants apply 
and simply get appointed without much of a process or deep dive 
into their thought processes) then there will likely not be an issue 
under Section 19.  Further, I believe there is a typographical error 
in bullet point 4 of your June 9th email.  I assume you meant to 
say “19(b)(1)” rather than “19(b)(3).”  
 
I hope this advice has been helpful.  Let me know if you have any 
questions about this advice.  
 
Confidentiality.  Both this e-mail and your request for advice are 
confidential by statute.  This means that you are free to disclose 
this advice to anyone you wish, but that the State Ethics 
Commission may not disclose your request or any other 
identifying information unless you consent, or unless you 
misrepresent the contents of this e-mail.
 
T. Michael McDonald
Assistant General Counsel
State Ethics Commission
One Ashburton Place, Room 619
Boston, MA  02108
(617) 371-9516 (direct)
(617) 371-9500 (main)
(617) 723-5851 (fax)



tmichael.mcdonald@mass.gov
www.mass.gov/orgs/state-ethics-commission
 
The information contained in this communication, including any 
attachment(s), is confidential, is intended solely for the use of the 
intended recipient(s) named above, and may be exempt from 
public disclosure or subject to the attorney/client or work-product 
privileges.  If the reader of this message is not an intended 
recipient, you are hereby notified that any dissemination, use, 
distribution or copying of this communication is strictly prohibited.  
If you have received this communication in error, please delete it 
and destroy all copies.

From: John Giorgio <JGiorgio@k-plaw.com> 
Sent: Friday, June 10, 2022 9:12 AM
To: McDonald, TMichael (ETH) 
<TMichael.McDonald@mass.gov>
Cc: 'Libby Gibson' (LGibson@nantucket-ma.gov) 
<LGibson@nantucket-ma.gov>
Subject: RE: Town of Nantucket - Short-Term Rental Workgroup - 
Conflict of Interest Issues
 
CAUTION: This email originated from a sender outside of the 
Commonwealth of Massachusetts mail system.  Do not click on 
links or open attachments unless you recognize the sender and 
know the content is safe. 
 

Dear Attorney McDonald;
 
After I sent you my email, I realized that you probably need more 
information about Select Board member’s potential conflicts as this will 
be relevant to the question of voting to appoint the members of the Work 
Group.
 
Select Board member  1 is employed by a real estate firm that engages 
in the short-term rental business.  In addition, Select Board member  1 
owns a home that abuts a short-term rental.
 
Select Board member  2 owns a property management company that 
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manages short-term rentals. There are no short-term rentals listed on the 
state registry that abut the property.
 
Select Board member 3 owns a property that abuts a short-term rental.
 
Select Board member 4 abuts a STR but rents the home.
 
Select Board member 5 owns a home but there are no short-term rentals 
listed on the state registry that abut the property.
 
I hope this is helpful.
 
John
 
 
John W. Giorgio, Esq.
KP | LAW 
101 Arch Street, 12th Floor 
Boston, MA  02110
O: (617) 556 0007
D: (617) 654 1705
F: (617) 654 1735
C: (617) 785 0725
jgiorgio@k-plaw.com
www.k-plaw.com
 
 
This message and the documents attached to it, if any, are intended only for the use of the 
addressee and may contain information that is PRIVILEGED and CONFIDENTIAL and/or 
may contain ATTORNEY WORK PRODUCT. If you are not the intended recipient, you are 
hereby notified that any dissemination of this communication is strictly prohibited. If you 
have received this communication in error, please delete all electronic copies of this 
message and attachments thereto, if any, and destroy any hard copies you may have 
created and notify me immediately.
 
From: McDonald, TMichael (ETH) 
<tmichael.mcdonald@state.ma.us> 
Sent: Thursday, June 9, 2022 3:12 PM
To: John Giorgio <JGiorgio@k-plaw.com>
Subject: RE: Town of Nantucket - Short-Term Rental Workgroup - 
Conflict of Interest Issues
 
Attorney Giorgio,

mailto:jgiorgio@k-plaw.com
https://urldefense.proofpoint.com/v2/url?u=https-3A__urldefense.com_v3_-5F-5Fhttp-3A_www.k-2Dplaw.com_-5F-5F-3B-21-21CUhgQOZqV7M-21zg6gI-2DZ1FbZp2fU08CCsNtzbShtBB-2Du0NP6u2dPQkvGJP4-5Fm3AE6oroJfqSNYCA1WOQQwPdJ-24&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=QRKlav0O5s0TA7wAjngRBfNLsGeGJTkWd2itXavpy44&m=OV2UjDgFwYWsRaDESpeYjoSy8HJmEgvUE7AJMuAInAY&s=z8cIUZSXRQIsuAvahm9vSlxk4FcEfu4YAVEc-1rcIPA&e=
mailto:tmichael.mcdonald@state.ma.us
mailto:JGiorgio@k-plaw.com


 
Thank you for your email.  I will review everything and get back to 
you.  
 
Confidentiality.  Both this e-mail and your request for advice are 
confidential by statute.  This means that you are free to disclose 
this advice to anyone you wish, but that the State Ethics 
Commission may not disclose your request or any other 
identifying information unless you consent, or unless you 
misrepresent the contents of this e-mail.
 
T. Michael McDonald
Assistant General Counsel
State Ethics Commission
One Ashburton Place, Room 619
Boston, MA  02108
(617) 371-9516 (direct)
(617) 371-9500 (main)
(617) 723-5851 (fax)
tmichael.mcdonald@mass.gov
www.mass.gov/orgs/state-ethics-commission
 
The information contained in this communication, including any 
attachment(s), is confidential, is intended solely for the use of the 
intended recipient(s) named above, and may be exempt from 
public disclosure or subject to the attorney/client or work-product 
privileges.  If the reader of this message is not an intended 
recipient, you are hereby notified that any dissemination, use, 
distribution or copying of this communication is strictly prohibited.  
If you have received this communication in error, please delete it 
and destroy all copies.

From: John Giorgio <JGiorgio@k-plaw.com> 
Sent: Thursday, June 9, 2022 12:00 PM
To: McDonald, TMichael (ETH) 
<TMichael.McDonald@mass.gov>
Cc: 'Libby Gibson' (LGibson@nantucket-ma.gov) 
<LGibson@nantucket-ma.gov>
Subject: FW: Town of Nantucket - Short-Term Rental Workgroup 
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- Conflict of Interest Issues
 
CAUTION: This email originated from a sender outside of the 
Commonwealth of Massachusetts mail system.  Do not click on 
links or open attachments unless you recognize the sender and 
know the content is safe. 
 

 
Dear Attorney McDonald:
 
The firm of KP Law serves as Town Counsel for the Town of 
Nantucket. At its meeting on June 8, 2022, the Select Board 
voted to direct me to request guidance from the State Ethics 
Commission on the potential conflict of interest issues 
surrounding the creation of a Town Work Group to study 
possible further regulation of short-term rentals.
 
At the 2022 Annual Town Meeting, which was held on May 
2, 2022, Town Meeting considered two different zoning 
bylaw proposals to regulate short-term rental use, one of 
which was recommended by the Planning Board and the 
other was brought forth as a citizens petition. The two zoning 
proposals were substantially different in nature. Neither one 
was adopted. Instead, Town Meeting voted to refer both 
proposals  to the Select Board, Finance Committee and 
Planning Board to constitute a work group for further study. 
The Select Board is now in the process of setting up the 
Work Group and will be appointing the members as soon as 
possible.  The Select Board has already decided that none 
of the Select Board members will be appointed to the Work 
Group. In addition, although the Town Meeting vote did not 
specify any criteria for the composition of the members of 
the Work Group, the Select Board has also decided that the 
members of the Work Group should consist of members 



representing a wide range of interests both within Town 
government, advocacy groups on both sides of the issue, as 
well as at large members.
 
As you can imagine, the presence of short-term rentals on 
Nantucket is extensive.  A spread sheet furnished by the 
Department of Revenue shows that there are  are 
approximately 1880 short-term rentals currently registered in 
Nantucket.  I am attaching a GIS map showing the 
approximate location of short-term rentals. The Town has a 
total of approximately 14,000 residential dwelling  units.  
Therefore, short-term rentals represent  approximately 13.4 
% of the total housing stock. Furthermore the Town 
estimates, based on available GIS data, that there are 
approximately 7,134 residences located within 300 feet of at 
least one short-term rental, which means that  50.9 % of all 
housing units abut a short-term rental. Currently, there are 
no zoning restrictions in place that specifically regulate short-
term rental use. The Town anticipates that starting in 2023, 
the Town will have a better handle on the total number and 
location of short-term rentals because the Town is starting a 
local short-term rental registration program based on a 
general bylaw that was enacted at the 2022 Annual Town 
Meeting.
 
In terms of the Conflict of Interest issues associated with 
membership on the Short-Term Rental Work Group, I 
believe there are four classes of individuals that merit a 
conflicts analysis: (1) individuals who own a residential unit 
which they operate as a short-term rental for at least part of 
the year; (2) individuals who are either engaged in or are 
employed by companies  in the short-term rental industry. 
Under G.L. c. 64G, they are considered  “operator’s agents” 
and they include real estate agents, hosting platforms,  and  



property management companies; (3) individuals that are 
officers or directors or otherwise represent advocacy groups 
that participate in an unpaid capacity in community 
discussions around the short-term rental industry; and (4) 
individuals who own property in Nantucket who are 
presumed to have a financial interest based on the fact that 
their property abuts an active  short-term rental. . While such 
individuals may have personal interests deemed to be a 
conflict of interest under Chapter 268A, Town officials and 
the voters at the May 2 Annual Town Meeting anticipated 
that having a cross-section of such interests represented in 
the Work Group would l provide the most balanced and 
comprehensive analysis and recommendations on this 
critical issue.      
 
I am prepared to advise the Town as follows:
 

1. If an appointed member of the Work Group owns a 
dwelling unit that he or she rents out on a short-term rental 
basis for more than a total of 14 days in any calendar year 
(this is the threshold for being considered a short-term rental 
under G.L. c. 64G), that individual would have a  financial 
interest in deliberating or voting on any matter that comes 
before the Work Group. In my opinion, however, the financial 
interest of an individual in offering his or her  home for short-
term rentals is arguably a financial interest that is shared by 
a substantial segment of the populations (10% or more).  As 
stated above, residences operated as short-term rentals 
represent approximately 13.4% of all residential units in the 
Town. As such, I believe the State Ethics  Commission 
would determine that an individual who rents his or home out 
for short-term rentals does not have a prohibited financial 
interest in serving on the Short-Term Rental Work Group.  
This conflict could also be resolved, however,  if the Select 



Board were to make a determination pursuant to  G.L. c. 
268A, §19 (b) that the individual’s financial interest is not so 
substantial as to affect the integrity of the services expected. 
Such a determination on the part of the Select Board would 
be reasonable, in my opinion, given the ubiquitous nature of  
short-term rentals throughout the Island. This exemption 
would not, however,  be available to an elected member of a 
Town Board, such as the Planning Board.  I would, however, 
recommend that a member of the Work Group who operates 
a short-term rental  also file a disclosure in order to dispel 
any appearance of a  conflict pursuant to G.L. c. 268A, 
§23(b)(3).  I would recommend the following disclosure:
 
I have been appointed by the Select Board as a member  of 
the Nantucket Short-Term Rental Work Group. I own a home 
on Nantucket which I offer to rent as a short-term rental. A  
question has been  raised whether the rental of my home as 
a short-term rental would preclude me from deliberating and 
voting on matters that come before the Short-term Rental 
Work Group because I would have a prohibited financial 
interest in matters that will come before the Work Group.  I 
have consulted with Town Counsel who has reviewed the 
issue with an attorney for the State Ethics Commission. I 
have been advised  that I may participate in the matter of the 
short-term rental bylaw recommendations as a member of 
the Work Group  because my financial interest is  shared by 
a substantial segment of the Town’s population (10% or 
more). I believe that I can act objectively in regards to the 
making recommendations regarding regulation of  short-term 
rentals regardless of the  fact that I offer my home for short-
term rentals. I am filing this disclosure under section 23(b)(3) 
of Chapter 268A of the General Laws for the purpose of 
disclosing the potential conflict that was identified, referring 
to the determination of the Ethics Commission, and stating 



my view that I can act objectively and without bias in this 
matter. 

 
 
 
 

2. Work Group members who are either engaged in or are 
employed by companies  in the short-term rental industry. 
These include  “operator’s agents” such as real estate 
agents, hosting platforms,  and  property management 
companies which would likely have a financial interest in 
deliberating or voting on any matter that comes before the 
Work Group  involving short-term rental regulation. While 
there exists the possibility that the Select Board could 
approve an exemption under §19(b) for appointed members 
of the Work Group, I would urge the Select Board to 
consider carefully the policy and precedent-setting  
implications of granting such an exemption. There is also a  
question whether all of the members of the Select Board can 
participate in the vote to appoint members of the Work 
Group, even if a member or their employer has  a conflict 
because they are employed as an owner’s agent as 
described above. Because at this time there is no way to 
predict what recommendations the Work Group may make 
with respect to further regulation of short-term rentals, one 
could reasonably argue that any financial interest in 
appointing the Work Group would be remote and speculative 
at this time, thus allowing all members of the Select Board to 
appoint members of the Work Group. As with item 1 above, I 
would recommend that any member of the Select Board that 
falls under any of the categories listed herein file a 
disclosure before voting to appoint Work Group committee 
members. I would recommend the following disclosure:



I am a member of the Nantucket Select Board. The Select 
Board appoints the members of the Short-Term Work Group. 
I am also employed as a real estate agent and I handle 
short-term rentals.  A  question has been  raised whether I or 
my employer have a prohibited financial interest in making 
appointments to the Work Group. After the question was 
raised, I consulted with Town Counsel who has reviewed the 
issue with an attorney for the State Ethics Commission. I 
have been advised  that I may participate in the vote as a 
Select Board member to appoint members of the Work 
Group  because at this time without knowing what 
recommendations, if any, the Work Group will make 
regarding further regulation of short-term rentals, any 
financial interest I may have at this time is remote and 
speculative. I am filing this disclosure under section 23(b)(3) 
of Chapter 268A of the General Laws for the purpose of 
disclosing the potential conflict that was identified, referring 
to the determination of the Ethics Commission, and stating 
my view that I can act objectively and without bias in this 
matter. 

 
 
 

3. Individuals who  serve as officers or directors of a 
nonprofit organization that participates in community 
discussions around the subject of the regulation of short-
term rentals  may, in my opinion,  be appointed to the Work 
Group by the Select Board even if the organization which 
they represent on the Work Group engages in public 
education and advocacy on policy questions  concerning  the 
regulation of short-term rentals, and is not engaged in 
commerce or trade.  I believe that the State Ethics 
Commission would likely find that an advocacy group that 
meets the criteria set forth herein would not be considered a 



business organization for purposes of the Conflict of Interest 
Law, and, as such, Work Group members who are officers or 
directors or otherwise represent the interests of such 
nonprofit entities would not have a prohibited financial 
interest in the deliberations and votes  of the Work Group.  I 
do not believe that any individual who is merely designated 
as an advocacy representative  (as opposed to an officer or 
director of the nonprofit) would be precluded from serving on 
the Work Group as well.  Work Group members who have 
an affiliation with such an advocacy group should, however, 
file a disclosure. I recommend the following:
 
I am a member of the Nantucket Short-Term Rental Work 
Group appointed by the Select Board. I am the designated 
representative of [ACK Now or Together Nantucket].  A  
question has been  raised whether I  will be precluded  from 
participating in any matter that comes before the Work 
Group in which  the entity I represent has a financial interest. 
After the question was raised, I have consulted with Town 
Counsel who has reviewed the issue with an attorney for the 
State Ethics Commission. I have been advised  that I may 
participate in the matter of the short-term rental bylaw 
recommendations because the entity I represent is a 
nonprofit  entity engaged in advocacy and education. 
Because it does not engage in commerce or trade, it is not a 
business organization for purposes of the Conflict of Interest 
Law. I am filing this disclosure under section 23(b)(3) of 
Chapter 268A of the General Laws for the purpose of 
disclosing the potential conflict that was identified, referring 
to the determination of the Ethics Commission, and stating 
my view that I can act objectively and without bias in this 
matter. 

 
 



4. Work Group members  who own property that abuts ( if 
they are  an abutter to an abutter within 300 feet) of an 
active  short-term rental are presumed to have a financial 
interest in the regulation of short-term rentals by the Town.  
While this would generally preclude Work Group members 
from deliberations or votes on recommendations for further 
regulation, there is an applicable  exemption that applies in 
this circumstance. As  noted above, any financial interest 
that a Work Group member may have on the basis of abutter 
status is shared by a substantial segment of the population.  
In fact, approximately 64% of residential dwelling on 
Nantucket abut a short-term rental. .  As such, I believe the 
State Ethics  Commission would likely  determine that an 
individual who abuts a short-term rental does not have a 
prohibited financial interest in serving on the Short-Term 
Rental Work Group pursuant to G.L. c.268A, §19(b)(3).  This 
conflict could also be resolved, however,  if the Select Board 
were to make a determination pursuant to  G.L. c. 268A, §19 
(b) that the individual’s financial interest is not so substantial 
as to affect the integrity of the services expected. Such a 
determination on the part of the Select Board would be 
reasonable, in my opinion, given the ubiquitous nature of  
short-term rentals throughout the Island. The Section 19(b)
(3)  exemption would not, however,  be available to an 
elected member of a Town Board, such as the Planning 
Board, who also serves on the Work Group.  I would, 
however, recommend that a member of the Work Group also 
file a disclosure in order to dispel any appearance of a  
conflict pursuant to G.L. c. 268A, §23(b)(3).  I would 
recommend the following disclosure:
 
 
 
I am a member of the Nantucket Short-Term Rental Work 



Group appointed by the Select Board. A  question has been  
raised on the basis of the property I own as my residence 
being near a property that is currently used or listed as a 
short-term rental property. After the question was raised, I 
have consulted with Town Counsel who has reviewed the 
issue with an attorney for the State Ethics Commission. I 
have been advised  that I may participate in the matter of the 
short-term rental bylaw recommendations because the 
financial interest I would have in making recommendations 
regarding the regulation of short-term rentals  would be 
shared by a substantial segment of the Town’s population 
(approximately 50.9% of all residential units on Nantucket 
abut a short-term rental). I believe that I can act objectively 
in regards to making recommendations for regulation of 
short-term rentals regardless of the location of my residence 
in relations to  any other properties that might be used for 
short-term rental purposes. I am filing this disclosure under 
section 23(b)(3) of Chapter 268A of the General Laws for the 
purpose of disclosing the potential conflict that was 
identified, referring to the determination of the Ethics 
Commission, and stating my view that I can act objectively 
and without bias in this matter. 

The Select Board would very much appreciate obtaining 
guidance from the State Ethics Commission regarding the 
potential conflict of interest questions raised in this email.  I 
am available to answer any  question or provide further 
information as you deem necessary. Thank you.

Very Truly Yours,

John Giorgio

 
 
 



John W. Giorgio, Esq.
KP | LAW 
101 Arch Street, 12th Floor 
Boston, MA  02110
O: (617) 556 0007
D: (617) 654 1705
F: (617) 654 1735
C: (617) 785 0725
jgiorgio@k-plaw.com
www.k-plaw.com
 
 
This message and the documents attached to it, if any, are intended only for the use of the 
addressee and may contain information that is PRIVILEGED and CONFIDENTIAL and/or 
may contain ATTORNEY WORK PRODUCT. If you are not the intended recipient, you are 
hereby notified that any dissemination of this communication is strictly prohibited. If you 
have received this communication in error, please delete all electronic copies of this 
message and attachments thereto, if any, and destroy any hard copies you may have 
created and notify me immediately.
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