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Getting Bail
Right.




Impact of Pretrial Detention

* Compared to defendants released at some point prior to trial,
defendants held for the entire pretrial period had:

AX Greater likelihood of being sentenced to jail

e 3x longer jail sentences

3X greater likelihood of being sentenced to prison

® 2X longer prison sentences

LIAF Research Summary; Pretrial Criminal Justice Research
November 2013



Impact of Pretrial Detention

* Increase in 2-Year Recidivism
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First Generation - Release




Stack v. Boyle

USING THE GUISE OF "MORAL VALUES", THE RED MENACE CREEPS LIKE A CANCER ACROSS THE LAND,
POISONING MINDS, CORRUPTING OUR YOUTH, THREATENING WORLD PEACE, SOWING HATRED,
INTOLERANCE, CULTURAL DIVISION, GREED, INJUSTICE, ARROGANCE, AND DELUSIONS OF SUPERIORITY,
AND CUTTING A WIDE SWATH OF WAR, DEATH, DEVASTATION, DISEASE, AND HUMAN MISERY ABROAD.




= A release decision

= Individualized

m Nhot arbitrary




Second Generation- Detention







Detention must be...

* Carefully limited
And

* Include procedural safeguards




“In our society liberty is
the norm, and detention
prior to trail or without
trail is the carefully
[imited exception.

Chief Justice Rehnquist
United States v. Salerno, 1987




Third Generation- Striking a balance
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“Cash Bail, a Centerpiece of the Justice System, Is
Facing Its Undoing”

https://www.nbcnhnews.com/news cash-bail-centerpiece-justice-system-facing-its-

undoing-n669206

NO WAITING
” WE GET YOU OUT FAST "
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Major Issues
Addressed

Bail decisions are release decisions

Reasonable bail must:
Consider the defendant’s ability to pay
Be individualized to the defendant’s risk
Not be charge-based

Bail schedules are unconstitutional

Due Process guarantees apply in the application of preventive
detention.

Bail conditions must be tied to court appearance or public
safety and must be the least restrictive. Conditions imposing
financial cost to the defendant may be illegal.

Jurisdictional resources are no excuse to deny rights
associated with bail
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BAIL

DEFINITION:

Requirements to reasonably assure a defendant’s appearance in court
and, where appropriate, public safety.

TENETS:

1. There is no “right to bail” in most states and the Federal system.
(Present in about a quarter of states)

Pertains only to appearance and safety concerns
Individualized to the defendant’s unique characteristics
Least restrictive means needed to ensure goals

Due process forbids detention on unspecified charges or without due
cause.

Matlonal Institute of Correctlons




Pretrial release
and detention
decisions based
on risk

Legal framework
that includes a
hierarchy of
options

Release options
following or in
lieu of arrest

Bail-eligible
defendants are
considered for

release, with no
locally-imposed
exclusions not
permitted by
statute

Experienced
prosecutors
screen criminal
cases before
first
appearance

System Elements

Defense council
active at first
appearance

Collaborative
group of
stakeholders
that employs
evidence-based
decision-making
to ensure a high
functioning
system

Dedicated
Pretrial Services
Agency




Performance
Measurement
and Feedback

Operationalized Universal Validated Risk Sequential Bail Risk Based
Mission Screening Assessment Review Supervision

Agency Elements
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