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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;
or

3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Rape

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Restraint

Female Genital Perjury Witness Tampering

Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page




Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Unusually
Direct Victim

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (ie. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.
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Eligibility Requirements: Victim Definitions

Substantial
Physical or
Mental Abuse

Pre-existing
Conditions

Series of Acts

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered,

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

MRS

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Some victims may have pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General

Evidence

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities

General The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpfulness Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence of Evidence to establish that an alien meets the helpfulness eligibility criteria
Helpfulness includes but is not limited to following:
1. Form I-918 Supplement B, “U Nonimmigrant Status Certification”
2. Police reports
3. Affidavits from police or judges
4. Documents from other court officials or law enforcement officials.

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement (on page 32) to obtain such information.
Review the evidence received on a case-by-case basis to determine whether
the alien meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 Officers will forward all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
U.S.

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States™ to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal
activity that occurred outside the United States that is in violation of U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1.

2.
3.
4.

Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal

court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

August 13,2013

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Similar activity

Evidence of
“similar
activity”
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For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.




Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries
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The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page



Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page

August 13,2013



Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse
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An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Pre-existing
Conditions
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Required
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Additional
Evidence of
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Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.




Possesses Information

General

Evidence
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The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page



Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence
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When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page



Possesses Information, Continued

Evidence Evidence the parent/guardian/next friend possesses information may include:
Parent/

Guardian/Next o properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Friend Certification”

Possesses Info .
¢ Police reports

¢ Court documents

Evidence of Evidence of the relationship to the petitioner may include:
Relationship to
Petitioner e Birth certificate of the petitioner
¢ Court documents demonstrating recognition of the individual as “next
friend”
¢ Court documents demonstrating recognition of the individual as the
guardian

August 13,2013



Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness
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The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page



Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question
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Official
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Ongoing
Helpfulness
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USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page



Helpfulness to Law Enforcement Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

August 13,2013

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.




Criminal activity violated U.S. law or occurred in the United

States

General

Criminal
activity
occurred in the
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Criminal
activity violated
the laws of the
United States

August 13,2013

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States” to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the United States” to mean
criminal activity that occurred outside the United States that is in violation of
U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page



Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.

August 13,2013
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Chapter 3: Eligibility Requirements

Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

June 24, 2013

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Similar activity

Evidence of
“similar
activity”
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For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.




Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

June 24, 2013

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Indirect Victim

Victim of
Murder /
Manslaughter
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¢ The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

A petitioner may be considered an indirect victim of murder or
manslaughter, if he/she is one of the following in relation to the deceased:

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Victim of
Witness
Tampering,
Obstruction of
Justice or
Perjury

Victim is
Incapacitated /
Incompetent
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A petitioner may be considered a victim of witness tampering, obstruction of
Justice or perjury, if:

1. The petitioner has been directly or proximately harmed by the
perpetrator of the witness tampering, obstruction of justice or

perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

The broader definition of victim allows for consideration of certain family
members of individuals who are incapacitated or incompetent. This allows
those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse
. Child under age 21
3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Culpability

Substantial
Physical or
Mental Abuse
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An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page



Eligibility Requirements: Victim Definitions, Continued

Pre-existing Some victims may have a pre-existing physical or mental injury or conditions
Conditions at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Series of Acts Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial
physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Required
Evidence

Additional
Evidence of
Abuse
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Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

e Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.




Eligibility Requirement: Possesses Information

General

Evidence
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The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence
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When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

June 24, 2013

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian




Eligibility Requirement: Helpfulness to Law Enforcement

Authorities

General

Helpfulness

Evidence of
Helpfulness
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The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

i N e

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness
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USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

June 24, 2013

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Other
instances:

Procedure for
Contacting Law
Enforcement
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Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.




Eligibility Requirement: Criminal activity violated U.S. law or
occurred in the United States

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
United States

June 24, 2013

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States” to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the United States” to mean
criminal activity that occurred outside the United States that is in violation of
U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page



Eligibility Requirement: Criminal activity violated U.S. law or
occurred in the United Statestates, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.

June 24, 2013



Vermont Service Center

Standard Operating Procedure (SOP)

I-918, PETITION FOR
U NONIMMIGRANT STATUS

Prepared by: Center Training Unit
Vermont Service Center

January 18, 2012

01-18-2011



Table of Contents

GENETAL ..ttt ettt ettt b e ettt ettt st ente et 8
PUIPOSE ..ottt e e et s aeentraeanteeenereeeennes 8
DISCLATINIET ..ttt ettt ettt st e bbb et e ebteabe e e senennes 8
APPLCADILIEY/ SCOPC...eiiiiieiieeieeieeeeete ettt ettt e areeebe e saesseesene e 8
Conflict RESOIULION ......viiiiiiiiiiii sttt st sttt naaeearaens 8
REVISIOIIS 1ttt sttt ettt st ettt b e st b e e et e bt sab e et e st e e bt esabeesbeeenreeeeas 9

General Adjudication Information..........coccoiiiiiiiinieiiniie e 10
DE NOVO REVIEW ..ottt sttt sttt et ebt et et seaesaeeneaa 10
BUrden 0f PrOOf.........oo oottt e 10
Evidence Standard ...........c.ooeeouerienienieeeeee et 10
Routing WorKShEets. .......c.cociiiiriiriiiiie ettt 10

OVRIVIBW ...ttt ettt ettt ettt et ee e e et an bt et ekt emteeneeemee st e aeensaenneentesmtenaeanbenenenes 11
U-1 Eligibility REQUITEMENTS .......eeiuiiiiiiiiiiiie ettt 11
U-2, U-3, U-4, U-5 Eligibility ReqUIremMents ...........ccceevivererrrerieniueereenirieiiessieensneneneans 11
Visa Cap/ Waiting LaSt.......eeiiiiiiei e s 11
DUuration OF STATUS ...c..eeiviiieiiieieeiee ettt e sn e e enee 11
Extension of status (U2 through U-5) .......ccccoiiiiiiii e 12
JUTTSAICEION ...ttt ettt ettt st et e e e e bt ennesenenmeenneeneeas 13
153 1 OSSPSR 13
A-file REQUITEIMENL ....oovviiiiiiiiiiiiiceiteiiesie ettt ev e sn et e ve b essteasbeesebsanbeasnssensaeseneens 13

Initial EVIAENCE .....eeiiiiiiii et et 14
U-2, U-3, U-4, U-5Initial EVIAENCE ....ooooovvvieeereiiieeeeeeeeeeeeeeeee e 15
Interim Relef ... ..ot e 15
Passport or Border Crossing Card...........coevvieeieiiiieniieniiieiieiieesiee e eeniesieenieeseveeneeens 15

Law Enforcement CertifiCations .........covvieeiieioiiieiiie e ciie et ee e s eeesvee s esia e esaee s 16
GENCTAL ...ttt ettt ettt et s bttt ne b et s enee 16
Properly executed I-918 Supplement B ..o 16
Evidentiary Weight of the Law Enforcement Certification............ccoevveevveerreereennennn. 16
Certification REQUITEMENTS .........cccieiiiiiiiriiiiciicetc ettt 16
Failure to Submit U Nonimmigrant Status Certification (Form 1-918, Supplement B) 17

Eligibility Requirements: Qualifying Criminal ACtiVItY ......ccoeeiiiriiiiiiiiiieiiciceieeee 18
GENCTAL....e ettt ettt ettt et et n e ettt e et e e e 18
Statutorily Enumerated Criminal ACIVIEY .......ovouieiiiiiiiiiiiiieicece e 18
Evidence of “SIMIlar aCHIVIEY . ....ocviiioiiieiieiieiie ettt sve e reeese et esebeeneaenns 19

Eligibility Requirements: Victim Definitions.......c.coccoeeiiniiiiieiiiiieececee e 20
GENETAL ...ttt ettt ettt et et 20
DITECE VACHIIN 1..uviiiiie ettt ettt et te e te e e estvteesebasastaaeessaaeassraeasseeessseennns 20
Unusually DIreCt VICHITL......ccuviieieiiiieiiesieeieeerieiiesnieesieesiveeebiessneesseesavseantessneanseesenanes 20
INAITECT VICTIN ...ttt ettt et ebee e 21
Victim of Murder / Manslaughter..........ccccoveiiriiiiiiiiiiieeeccieeie e 21
Victim of Witness Tampering, Obstruction of Justice or Perjury ........ccocceeviiniienienn 22
Victim is Incapacitated / INCOMPELENT .......ovvieeiiieriiiiieirieecit e eieens 22
CUIPADILIEY ...ttt 23
Substantial Physical or Mental ADUSE .........cooveeiiieiiieiieieeieeeceecece e 24
Pre-eXiSting CONAIIONS. .....eeiiiiiieiiiit et ettt sttt e s b 24
SETICS OF ACTS ..ttt b ettt e st e teence b ebesateninenes 24

01-18-2011 2



RequIred EVIAENCE .....cccuviiiiiie ettt et e e s e seneesanneesaneee e 25

Additional Evidence of ADUSE ........ccrciiriiitiniiiiirienieeeteee et 25
Eligibility Requirement: Possesses INformation............cecevveeeieeeeeer e 26
GENETAL ...ttt ettt ettt sttt ettt e an e bt et e e st e e bt e e 26
EVIARIICE. ...ttt et st 26
Victim Under 16 Years Of @2 ......vcovireiiiiriiiiiieeiieiiecieciee ettt 27
A ZE EXCOPION....ciiiiiee ettt ettt et e e et e et aeanteaesntraearsnaesnsnaesnnneennneee e 27
Incapacitated or Incompetent VICTIM ......c.oocviieireriiiriiieniieieesieerire st eerieereesire e eineens 27
Evidence of Incapacitation or INCOMPELENCE......ccocvvvervieeerieerrie e 27
Evidence Parent/ Guardian/Next Friend Possesses Info..........c.ccoeceiiiiiiiiiiniiinane 28
Evidence of Relationship to Petitioner ..........cccvviviiiiiiiieiie e 28
Eligibility Requirement: Helpfulness to Law Enforcement Authorities.........c.cccoccenennn. 29
GNETAL. ..ottt ettt ettt et e 29
HEIPTUINESS ..eovvveeitieiiecit ettt ettt et sba e beeesbeessaesateenneeenee 29
Evidence of HelPTUlness .......eeevveeriiieeiieiciie et seee e e 29
Certifying Official Responsible for Veracity of Certifications.......c...c.cceeveecririeeneneene 30
Ongoing HelPTUINESS ....ooovviiiieiiiieiiecieee ettt nae b e e e 30
Law Enforcement Withdraws Certification..........ccccevvreeriieeiiie e et 31
Procedure for Contacting Law Enforcement ..........c.ccoeeveeeiverieeiieniieniieiienieeieeen 32
Eligibility Requirement: Criminal activity violated US law or occurred in the US ......... 33
GENECTAL....e ettt ettt ettt e ht e n et ettt et e nt b et ee e 33
Criminal activity occurred in the United States..........cccveeveioieiieiinnniiiicececcee 33
Criminal activity violated the laws of the U.S.........c.ccooiiiiiiii e, 33
EVIAENCE. ... ittt ettt et e et e e et e e e tb e e enrteeeateeaanaeans 34
Qualifying Family MemDEIS.......ccciiiviiriiiiiiiiiieiieiie et citesrie et e staeenae e saeesaeeeeneans 35
GENETAL ... ettt ettt et e bt et et b e st ene e 35
Locating Qualifying Family Member Petitions ..........cccceeveiviireriieeieeniienieneiee e 35
FOTM ANNOTATIONS .....iiiiiiiie ittt sttt ettt e ettt e et st e be et e e steeseneenneene 35
Determining Qualifying Family Members........c.ccovevveviiienienriieniiiniieciecie e 36
Existence of the relationship ..o 36
INitial EVIACNICE ..ovviiiiiiieiieciiecee ettt et s sie e 37
Prohibition for Certain Family Members............ccocveiiiiiiiiiieiie e 37
Principal has Adjusted to LPR Status........ccccveviiiiiiiieiiieieeieciec e 37
AE-0UL RESIIICIONS ..ottt ettt sttt et e s st asaee e 38
Evidence of Qualifying Relationship.........ccceevviiiiiiiiieiiiiieciiececiecee s 39
SPOUSE OF U= oottt e e e 39
Biological Child of U=-1 ....cocoiiiiiieieiicietee ettt 39
Step Child OF U=T ..oiiiiiiii ettt e st 39
Adopted Child 0f U=-T ....oiiiiiiiiieceeeece ettt seb e eesaesabe e 39
Parent OF U-T ...ttt ettt ettt e a e e tee e e enee e e 39
SIDING OF U=1 1ottt e e b e s e e taesabesabeesneeensees 40
Filing From Outside the United States..........ccooieiiiiiiiiiiiie e 41
GENETAL. ...ttt ettt et st 41
FAIINIE oottt e et et e et e e et e e et e e s bb e e e s teeeestaeeeabaeeesreeens 41
EVIAENICE ..ttt ettt sttt et b bbb enee 41
Photo REQUITEIMENLS ......ooiuiiiiiie ittt et e 41
WOTKSheet ANNOALIONS. ... eouiiriieiiieiie ittt ettt et enee et ennens 41
Interim Relief Considerations ..........cooueiiiiiiiiieiie ettt 42
L€ 1< 1 | O USSP 42
Interim Relief ContinuUation ..........ccuiieiieiiiiie ettt e et eseeereseae e 42

01-18-2011 3



Law enforcement COrtITICaAtIONS. ... u.ee ettt ettt e e e e e e e e eeeereseneeaaeaaes 42

APPIOVALS ..ottt ettt et ettt s e et et e e st et e st e e bt e ste e b resab e aabteebbeestesabeans 42
Classifications and Duration of Status ........ccoooeeriiiiiiiieiiee e 43
GENETAL ...ttt ettt ettt sttt ettt e an e bt et e e st e e bt e e 43
Nontmmigrant ClasSIfICAtIONS ........cecierercieeriiereiiee et eere e e rereeesebeeeenees 43
DUration Of STATUS ......ocviiiiiiiieeiiecieee ettt ettt et eenae e beeeeeesaesnsesnbessaes 43
Interim Relef . ...t e 43
BIOIMEIIICS ....euvieiiieiie it ettt et et s bt e sateeateestbe et e aetteenseesasaeabeeanseanstesasesnseeanseansesnaneans 44
GNETAL..... et sttt st ettt et e 44
PrOCESS .ttt ettt ettt e s ettt e sabes e nanee e 44
FOrm FID-258 ..ottt st 44
Needing Biometrics (in the US)......ooiiiiiiiiiiiieeeree et 44
Needing Biometrics (outside the US) .......ccoooiieeiiiiiiiiiiciieieceeeeereee e 45
Failure to Appear for Biometric Capture (in the U.S.) ....ccivviriniiniiiincieiieicenn 45
Failure to Provide for Fingerprints (outside the US) .......cccovviiiiiiiiiiieeee e 46
Excusing Failure 10 APPEAT ....ccovivvieiiiiiieiieeieecie ettt e 46
FIngerprint RESUILS.....ccvviiiiiieeiie et et e e st e e s e e e e eebeeesenee s 47
Unclassifiable FINGEIPIINTS ......cociriiiriiriiiioieite ettt 47
Check CLAIMS fOr FP RESPOMNSE....ccuviiiiiiiiirieeiieiiieniieetiesiteeseesireereeeneesnseeseressneennns 48
FIngerprint RESPOMISE .....ccuuieiuiiiiiieiie ittt ettt et e et ee 49
FD-258 in File but No Results in SYSteM ......ccvvvvvvirieiiieiiiiiecieccvcerie e 51
Requesting Duplicate or Updated RAP Sheets for IDENT cases.......cccccecvervverieenencns 51
NO RECOId FOUNG ..ottt e 52
Reviewing IDENT ReESPOISE ...c.ueiuiiiiiiieiieeii ettt st sene e 53
INAdMISSIDIIEY/WAIVETS ....vievvieiieeeiieeiiieiie et eeereeenee et eeteeebeeesteesnesesenenaesabeesnnesaseessseans 54
GENETAL ... ettt et ettt et sh et e bbb ene e 54
WAIVET ADILILY Lottt ettt sereeeneeenbe e staesebeeseeessaessaesssennneennns 54
Grounds of Inadmissibility that may be Waived ... 54
Health Related Grounds Requiring [-693 ..........c.cooviriiiiiiiiieiieeiiecire e eve e 55
Form I-693 Valldity ....cccooeeiieiieee ettt 56
WaAIVET APPIOVAL...oiiiiiiiiiiiiiieiec ettt ettt et e e e sbe e esseeentaesebesenaaanneenseenssaens 56
Multiple [-192 Waivers Filed.........ccooiriiiiiiiiiiiiccieeceteese e 56
WaaIVET DIETAL ...ttt sbe s e 56
Revocation 0f Waiver I-192. ...ttt 57
Effect of [-918 Revocation on Approved WailVers .......cceevveveieeriieerienieinieeninenveeeneennns 57
Waiver of Passport REQUITEIMENT ............coiviiiiiiieiiie ettt s 57
Form 1-193 Waiver Filed .....ccocooiiiiiiiiiiiecce ettt 58
[-192 FBI Name ChecK PrOCESS......uuiiiiieieiieeciie ettt ettt et 59
L€ 1< 1T | OSSO USSR 59
PIrOCESS ..ottt ettt e 60
How to Process “No Data Found” and “Error” Results..........ccoocveriviinieneniienieenennns 61
Missing or Incorrect DOB .....c..coiiiiiiiiiiiei et 61
Name Variations in NDOB 1€SUIf......cc.cocuiriiiiiriiiieieee et 62
INCOITECE A-TIUIMDET ...ttt ettt et e eee et e seee st esaeeanee 62
FBI Name Check Response CRArt ........cccviviieeiiiiiiiniieciiecie et eence e eieesevs e ens 63
ValIAity DAtes ...ooueieiiieiieiie e ettt ettt ettt sttt aae b eaneens 64
GENCTAL ...ttt ettt ettt et s bttt ne b et s enee 64
U-1 with Interim Relief... ... 64
U=T SCONATIOS .- ettt ettt ettt ettt se et e e ettt emte e e e et enteemteeneesmeennesanensaenseaneen 64
U-1 Without Interim Relief. ..ot 65

01-18-2011 4



U-2 Through U-5, Principal and Derivative Had Interim Relief.............cccoovveriennin. 65

U-2, U-4 and U-5 Scenarios With Interim Relief............ccccccoooviiiiiiiiiiiiice. 66
U-3 Reaching 21 Before Validity EXPires ........cccooviveriiirrciie e 66
U-2 Through U-5 Neither Principal nor Derivative had Interim Relief ....................... 66
U-2 through U-5 Scenarios Without Interim Relief .............cccoooieieviiiiiiiinic e, 67
U-2 through U-5: Principal’s time expired but U-1 has I-485 pending........c..ccc...... 67
U-2 through U-5: Principal’s time eXpired ........ccccvverviereriieeriie e seee e 67
U-1 has not filed the I-485 ..ottt 67
U-2 Through U-5 Interim Relief for the Principal Only.........cccceeveviviviiieiciieiiieies 68
U-2 Through U-5 Interim Relief for Derivative Only or Derivative’s Interim Relief
Predates the PrincCipal’s......c.ececceieiiiieie ettt eite e e eiraeennraeeeraeenes 68
U-1 Through U-5 Interim Relief terminated for failure to file I-918/I-918A timely.... 69
I-918A Age-Out Deferred Action REVIEW .........eevvvieeriieiiiieeeiie et 70
GENETAL....eoiiiieeiece ettt sttt ettt ettt 70
TAENtEYING CASES ...uvvieiiiieiiiieciir et eree e e et ae et e et esatreesssaeesssraesnsneessneeessneeenns 70
Deferred Action EHGIDIIILY ....ocviiviiiiiiiiiiiiice e 70
ValIdIty Dates ....evveeieiieeiiie ettt ettt ettt e e et e et aeasrae e sraesrsnaesnaraesnnaee e 71
Updating and Routing When Eligible for Deferred Action..........cccceeeiinienincicncnnn 71
Routing When Ineligible for Deferred ACtion .........coccvevvereiereiiiiiiienieniieerieeie e 72
Ineligible for Deferred Action due to LPR status .........ccooociiiiiiiiiiiiiiiiece 72
DIBCISIONS ...ttt ettt ettt ettt ettt e et e e bt e bt e sbne s eeebe e eteeneaeann 73
L€ 51155 21 DSOS TSRS 73
Approval for U-1 (petitioner in the U.S.) ....cccoooiiriiniiinieiiicciieeeee e 73
Approval for U-1 (petitioner outside the U.S.) ......ccocovveiiiiieieiieieiee e 73
Approval of U-2 through U-5 (qualifying family member in the U.S.) ................... 73
Approval of U-2 through U-5 (qualifying family member outside the U.S.)........... 74
MUILIPLE FIlINES.....iovieiiiiieieiis ettt sbe e e tte e e saeenseesneeensaeneeeans 74
Denial (PINCIPALS) c.eveeeiiiiieiie e e 74
Denial (qualifying family members)..........occveeieiiieniieiiiieniieiee e creeeee e e eere e 74
INT A ISSUAINCE . ...utiieieiieeciiie ettt e et e e etteeeetteestaeesbba e tsaeessaeaesaaeassaaeassseeessseeasseesssesansseenn 74
Section 384: Disclosure of Information...........coceviiiiiiiiiiineie et 75
L€ 531155 -1 SRR 75
Exceptions for Disclosure of Information............cccoecvevivieviiiieeneeniieiecie e 75
Confidentiality PrOVISIONS ....c..oicviruiriiiiiiniiiiincciteie ettt ettt s 76
Disciplinary Action for VIOIation ..........ccuieiieeiiiriieniieiiieeie e eveeevee e eseve v e 76
Section 384: Adverse Information ..........c.cocoiiiiiiiiiiiiiiiee e 77
GENCTAL....e ettt ettt ettt et et n e ettt e et e e e 77
Prohibition for Usage of Certain Adverse Information .............ccoeceiiiiiiiinnceninn 77
SoUrce DEterMINAtION ......eoeviivieiieiriiierie ettt ettt e neeeseebe e sene e 77
Information from Public SOUTCES.........coiiiiiiiiiiiiieie e 78
Information Generated from Non-Public SOUICES .........ccceevuiriirverieriinienieeneesieeen 79
Acknowledging Information in the File..........ooooiiiiiiiiii e 79
Discovery of an apparent VIOlation ..........eevieerieerieeroieiriieeieereeneeeieeeseeeeeesseessveesneesnns 79
Employment AUthOTIZATION. ........oiiiiiiiiiiii ittt 80
GENETAL....oitiitiieeet ettt ettt e 80
U-1 Employment (alien in the U.S.) ...oooiiiiiiiiiicieeectcr e 80
U-1 Employment (alien outside the U.S.).......ccciiiiiiniiiiiiiireiieniecciee e 80
U-2 through U-5 Employment (alien in the U.S.) ..o 81
U-2 through U-5 Employment (alien outside the U.S.) .....cccoovviiiiriiiieiiiiecieiiecenns 81
DENIAL.....eiiieiie ettt et e e e e s bt e e b e e e b e e etbeeetbeeearreeeataeeeareeean 81

01-18-2011 5



GUI CLAIMS Updating BITOTS ......coeiiiieiiiieiieeiie et seree e 81

WaItING LIS PIOCESS .veiuvreiireriieeiiieiiierteeiieeiireetteste e teeeeeesitesaseestasnseenstesatesseeenseasseessnenns 82
GONETAL ...ttt ettt et 82
Process for approvable . .......couiiiiiiiii e 82
[-918s and accompanying [-918As after the cap is reached .........c.ccoeccveevcieeiiiirnnns 82
Routing for all Waiting List APProvals ........c.coceevvirieiieniriiniinieieciesicereere e 82
Petition / Application ANNOLAtIONS.......c.eeviireeiieeeiieeerieeeieeereeerareesre e rereeeeaeeereneeens 83
Validity Dates — Principal (No Interim Relief) .......c.ccoceevevvieiiriinieioiiieiiiirinvenieaens &3
Validity Dates — Principal ([nferinm Relief) .......ccovvueeveeivieieieiiiiiesiee e cieeeie e 83
Validity Dates — Derivative (No Interim Relief) .........cccoomvvviiriinieiniiiceniniiniicnenns 84
Validity Dates — Derivative (Interim Relief).........ccoouoiiiciniiiiiiiiiiiie e 84
T-918 /T-O18A, I-012 ACHIONS ..vveiieeriieeeeieieee ettt eeeteee e ettt eete e ee et e e eetate e eenataeeeas 85
Effect of Revocation on numerical lmit...........cooiiiiiiiiiiiiiiiiieee e 85

REVOCALION ..ttt ettt ettt st et et e s e sanenaeeneeas 86
L€ L3115 -1 PSPPSR 86
AUtomMAtic REVOCALION ....oiviiiiiiiiiieiiiiiit ettt ettt ettt sbeeebeeeneeesiaesaneaneaes 86
RevOCation 01 INOTICE.....couieiie ittt ettt ettt e 86
NOICE OF TNEEIL ...ttt 86
Notification Of TEVOCALION .......erveiiiriieitieiieiterie ettt naeanees 87
Effect of revocation on principal ........ccooeieiiiiiiiiiiiieee e 87
Effect of revocation on derivatiVe.........ccveeieruerieriinieieseeeeterie ettt 87
APPEAL TIGNTS ... 87
NOtIce t0 APPEAT (NTA) .ottt et ve e e raestb e abeessneennees 87

APPEALS ANd MOTIONS ...ttt ettt sbe e ettt e eaeesbeeeeneeas 88
APPEAL RIGNLS....oieviiiiiiiiieiiieiecte ettt ettt et st e ae e e sbteantaeesbeenssansteenseees 88
MOtion RIGNLES ...oviiiiiiiii et e 88

Effect of Immigration ProCeediNgs ........ccvevviiiiiiiiiiiiiiieeiieieeiieeeieeeie e sveeveesseeeesnesevens 89
GEIETAL ...ttt ettt e et be e st 89
Open proceedings at the time of flliNg......ccccovvvieviiiiiiiiiiiiece e &9
Final orders of removal, deportation or eXCIUSION ........ccoveecvirierieniniiiiccccrecreeee 89
Effect of approvals on proceedings.......cccuevvierieierieriieeiieeieeieesee et eeee e eninesseeeneeenne 89

Trafficking Referrals...... ..ot 90
L€ 1< 1 | O SO RSOOSR 90
QUALIEYIIE CASES .ttt et e ettt e et eebbe e et e ebeasateebeesneeeees 90
PTOCESS ettt ettt e e 90

General Processing INformation .........c.cccoceviiriiiiiiieninicitccencee e 91
GONCTAL....ciieeee ettt ettt et e ht e n ettt e et b e neeenee 91
Record of Proceeding (ROP) ......ccooiiiiiii e 91
Second Copy Of PEtIION/ .....cc.ceiiieiiiieiieiiesieie ettt 92
APPLICAtIoNn 1N f11€ ..o e e 92

SYSEEINL ACCESS +eeuvvrerruireriiieeriteerotieesoteeessiteestteensteeentaeastaeesssreasnsaensnseesssssennenenneeessseeesnnes 93
GENETAL ...ttt ettt eh ettt st eae e 93

AJUAICATION...c..ecteteeiit ettt ettt et ettt h e bbbt ettt e bt e bt eenenreebeeneen 94
Updating in GUI and HAVEN......cccoiiiiiictct ettt 94
Verify Approval Info. for I-918A Qualifying Family Member............cccccoovivvieuennnanen. 95
Entering HAVEN ...t et 96
Searching for a Record in HAVEN .......c.oooiiiiiiiiiiieiecees e 96
HAVEN Search Screen SCreenshot .. ...o.oviiiiiiiiiiiiiiiie e 97
Sample HAVEN Search ReSUItS.......cccooviiiiiiiiiiiiiicieeteece e 97
Retrieving a Case iIn HAVEN ..ot 98

01-18-2011 6



Result Screenshot from Retrieving a Case in HAVEN .........cccoviiiiiiiiiiieiieie 99

Updating a Decision in HAVEN.......ccciviiiiiiiiiiiiert e 100
Processing an APProval ........oceo i e 106
Processing an APProval .........cocuiiiiiiiiiiiiiitet e 106
HAVEN Updating BrrorS......cccveiiiieeeiieeiieeeiie e sree s e ssvaessneeesneeenanae s 106
GUIL UPAALINEG. 1 .ettieriiiiiietieciie et etee sttt ebeeebtseteesiseesbeaesteesteesaaeenbesaneasnseesaesaneans 107
GENETAL ...ttt ettt st e b et ens 107
Approval (U-1 Inthe US) c.ecoiiiiieiiieit ettt eeees 107
Approval (U-1 Outside 0f the US)......cocoovoveriuieeeieeceeeeeeeeecee et 108
REFE .ottt ettt bbb 108
DenIal .. e 109
GUIL UPAating EITOTS......ccviiiiiiiieiiieciiesiie ettt eicesee ettt siee e e sibesebeesseeeeaesebens 109
Claims UPAALINE ...veeeerieiiiie ettt etee et e ettt e ettt e et e e st e e ssnaaessnaeessraeessaaeensseeensneen 110
GENETAL ...ttt ettt ettt et sttt ettt et et b e 110
I-192 APPROV AL ...ttt ettt et ettt e e e eneas 110
T-192 DENIAL ..ot 110
GLOSSAIY OF TOIMNS ...eiiiiiiieciiieeie e eee ettt e tte e te e st eeeaeaeesesaeessneeasseeessseeenssesenssens 111
BIWPA ettt ettt e r ettt ae et e ete et et e aeennas 111
CortifYING AZENCY .uviieuvieiieiieeiiieiteeerieste e e vt eereeseeesteeseteeseessseesnesssensseesnseensnesseens 111
Certifying Official.......c.oooiiii e 111
INAIAN COUNITY 1oeevieriieiieiteeii ettt ettt e et eesaeateesttesnssenseeesbeeesaeenseansnenssans 111
Investigation OF PrOSECULIOM . .....co.eitiereritete ettt sttt ettt 111
Military INStAllAtioN .....c.eoeoviioiiieiiiiie ettt e ssaesereeneaensaesnaes 112
NEXE FTIEIA 1.ttt ettt e et eesseresseree e ssaeesaeeeneneas 112
Physical or mental abUSE..........coviiiiriiieeiiiiecie et 112
STMILAT ACEIVILY ...ttt ettt ettt e e e e 112
Qualifying family MemMDET...........ccoeeiiiiiiiieiiie e 112
UNTEEA STALES ...ttt ettt ettt ce et et et e e b e nbeaneeas 113
U nonimmigrant statius CertificatioN........ccurieveerieeivierrieeieerresireenrieseeeseeseeereessnesovens 113
U interim relief.. .. .ot e 113
Victim of qualifying criminal aCtiVILY ........cceevvreivierierieeiieeie e 113
Previous REVISIONS. ...coiutiiiieiiteie ettt ettt ettt e e sbe e sabeesbeeenseeeeas 114
Changes Prior to Current Revision Date............coceivieeiiiiiieeieeiiiiieeieeeiee e 114

01-18-2011 7



Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

01-18-2011

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;
or

3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Rape

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Restraint

Female Genital Perjury Witness Tampering

Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page




Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

01-18-2011

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Unusually
Direct Victim

01-18-2011

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

01-18-2011

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.
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Eligibility Requirements: Victim Definitions

Substantial
Physical or
Mental Abuse

Pre-existing
Conditions

Series of Acts

01-18-2011

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered,

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

MRS

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Some victims may have pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

01-18-2011

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General

Evidence

01-18-2011

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

01-18-2011

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

01-18-2011

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities

General The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpfulness Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence of Evidence to establish that an alien meets the helpfulness eligibility criteria
Helpfulness includes but is not limited to following:
1. Form I-918 Supplement B, “U Nonimmigrant Status Certification”
2. Police reports
3. Affidavits from police or judges
4. Documents from other court officials or law enforcement officials.

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

01-18-2011

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

01-18-2011

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement (on page 32) to obtain such information.
Review the evidence received on a case-by-case basis to determine whether
the alien meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
U.S.

01-18-2011

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States™ to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal
activity that occurred outside the United States that is in violation of U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

01-18-2011

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1.

2.
3.
4.

Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal

court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Possesses Information

General

Evidence

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United

States

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
United States

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States” to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the United States” to mean
criminal activity that occurred outside the United States that is in violation of
U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Possesses Information

General

Evidence

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page

23



Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page

26



Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United

States

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
United States

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States” to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the United States” to mean
criminal activity that occurred outside the United States that is in violation of
U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

05-24-12

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;
or

3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Rape

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Restraint

Female Genital Perjury Witness Tampering

Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page




Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

05-24-12

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Unusually
Direct Victim

05-24-12

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page

20



Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

05-24-12

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.
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Eligibility Requirements: Victim Definitions

Substantial
Physical or
Mental Abuse

Pre-existing
Conditions

Series of Acts

05-24-12

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered,

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

MRS

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Some victims may have pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

05-24-12

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General

Evidence

05-24-12

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

05-24-12

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

05-24-12

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities

General The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpfulness Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence of Evidence to establish that an alien meets the helpfulness eligibility criteria
Helpfulness includes but is not limited to following:
1. Form I-918 Supplement B, “U Nonimmigrant Status Certification”
2. Police reports
3. Affidavits from police or judges
4. Documents from other court officials or law enforcement officials.

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness
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USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

05-24-12

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement (on page 32) to obtain such information.
Review the evidence received on a case-by-case basis to determine whether
the alien meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
U.S.

05-24-12

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States™ to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal
activity that occurred outside the United States that is in violation of U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

05-24-12

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1.

2.
3.
4.

Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal

court.
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Qualifying Family Members

General

Locating
Qualifying
Family
Member
Petitions

Form
Annotations

05-24-12

Certain qualifying family members of the petitioner/principal (U-1) may
accompany or follow to join the alien victim and obtain U nonimmigrant
status, regardless of whether the family member(s) is in the United States or
overseas.

A separate “Petitioner for Qualifying Family Member of U-1 Recipient”
(Form I-918, Supplement A) must be submitted for each family member.

Evidence to prove the relationship is needed. Documentary requirements for
civil registration and timeliness of registration for relationship documents
apply. See the I-130 SOP for specifics.

The officer adjudicating an I-918 is responsible for checking for associated I-
918, Supplement A filings. Conduct the check for a qualifying family
member petition (Form 1-918, Supplement A) by viewing the I-918A screen
in ACCESS.

If an I-918, Supplement A is filed and still pending but is not riding with the
1-918, the officer adjudicating the I-918 must obtain each pending 1-918,
Supplement A associated with the principal’s filing. Once an I-918,
Supplement A is obtained, that officer will adjudicate it to completion. In
general, [-918, Supplement A cannot be adjudicated to finality prior to the
principal’s I-918 receiving a final decision.

Write the EAC# of the 1-918 principal in the remarks block on the I-918A.
This will assist clerical in updating ACCESS as the only way to identify an I-
918A filing is through opening the record for the principal.

Continued on next page
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Important: to determine eligibility, look to the age of the victim at the time
the crime occurred.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased
. Child under age 21 of the deceased
3. (Ifthe deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Possesses Information

General The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian

Revised November 4, 2013
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United
States

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the United States” to mean

activity violated  criminal activity that occurred outside the United States that is in violation of
the laws of the [ g Jaw.

United States

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.

22
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Possesses Information

General The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian

Revised October 8§, 2013
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United
States

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the United States” to mean

activity violated  criminal activity that occurred outside the United States that is in violation of
the laws of the [ g Jaw.

United States

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

10-26-12

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;
or

3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Rape

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Restraint

Female Genital Perjury Witness Tampering

Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page




Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

10-26-12

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
‘Who Suffer
Unusually
Direct injuries

10-26-12

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

10-26-12

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.
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Eligibility Requirements: Victim Definitions

Substantial
Physical or
Mental Abuse

Pre-existing
Conditions

Series of Acts

10-26-12

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered,

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

MRS

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Some victims may have pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

10-26-12

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General

Evidence

10-26-12

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

10-26-12

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

10-26-12

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities

General The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpfulness Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence of Evidence to establish that an alien meets the helpfulness eligibility criteria
Helpfulness includes but is not limited to following:
1. Form I-918 Supplement B, “U Nonimmigrant Status Certification”
2. Police reports
3. Affidavits from police or judges
4. Documents from other court officials or law enforcement officials.

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

10-26-12

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

10-26-12

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
U.S.

10-26-12

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States™ to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal
activity that occurred outside the United States that is in violation of U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

10-26-12

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1.

2.
3.
4.

Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal

court.
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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime

must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;

or

3. Criminal activity substantially similar to those statutorily enumerated

crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Female Genital Perjury Witness Tampering
Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).
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Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard 1in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Pre-existing Some victims may have pre-existing physical or mental injury or conditions
Conditions at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Series of Acts Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial
physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement

Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

el e e

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yjislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal

activity violated  activity that occurred outside the United States that is in violation of U.S. law.
the laws of the

US. This entails criminal activity that occurred outside the United States but that

fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

05-05-2011

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;
or

3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Rape

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Restraint

Female Genital Perjury Witness Tampering

Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page




Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

05-05-2011

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.
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Eligibility Requirements: Victim Definitions

General

Direct Victim

Unusually
Direct Victim

05-05-2011

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

05-05-2011

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.
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Eligibility Requirements: Victim Definitions

Substantial
Physical or
Mental Abuse

Pre-existing
Conditions

Series of Acts

05-05-2011

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered,

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

MRS

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Some victims may have pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

05-05-2011

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Eligibility Requirement: Possesses Information

General

Evidence

05-05-2011

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

05-05-2011

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Eligibility Requirement: Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

05-05-2011

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities

General The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpfulness Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence of Evidence to establish that an alien meets the helpfulness eligibility criteria
Helpfulness includes but is not limited to following:
1. Form I-918 Supplement B, “U Nonimmigrant Status Certification”
2. Police reports
3. Affidavits from police or judges
4. Documents from other court officials or law enforcement officials.

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

05-05-2011

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

05-05-2011

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement (on page 32) to obtain such information.
Review the evidence received on a case-by-case basis to determine whether
the alien meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 Officers will forward all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
U.S.

05-05-2011

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States” to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal
activity that occurred outside the United States that is in violation of U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

05-05-2011

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1.

2.
3.
4.

Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal

court.
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Chapter 3: Eligibility Requirements

Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

March 25, 2013

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime

must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;

or

3. Criminal activity substantially similar to those statutorily enumerated

crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Female Genital Perjury Witness Tampering
Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page



Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

March 25, 2013

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.




Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

March 25, 2013

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Indirect Victim

Victim of
Murder /
Manslaughter

March 25, 2013

e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the I-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

A petitioner may be considered an indirect victim of murder or
manslaughter, if he/she is one of the following in relation to the deceased:

1. Spouse of the deceased
. Child under age 21 of the deceased
3. (If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

March 25, 2013

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard 1in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Continued on next page



Eligibility Requirements: Victim Definitions, Continued

Pre-existing Some victims may have pre-existing physical or mental injury or conditions
Conditions at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Series of Acts Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial
physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

March 25, 2013

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.




Eligibility Requirement: Possesses Information

General

Evidence

March 25, 2013

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page



Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

March 25, 2013

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page



Eligibility Requirement: Possesses Information, Continued

Evidence Evidence the parent/guardian/next friend possesses information may include:
Parent/
Guardian/Next
Friend
Possesses Info

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of Evidence of the relationship to the petitioner may include:
Relationship to

Petitioner e Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian

March 25, 2013



Eligibility Requirement: Helpfulness to Law Enforcement

Authorities

General

Helpfulness

Evidence of
Helpfulness

March 25, 2013

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

el e e

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

March 25, 2013

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

March 25, 2013

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

March 25, 2013

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.




Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yjislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal

activity violated  activity that occurred outside the United States that is in violation of U.S. law.
the laws of the

US. This entails criminal activity that occurred outside the United States but that

fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

March 25, 2013

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.

17
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Important: to determine eligibility, look to the age of the victim at the time
the crime occurred.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased
. Child under age 21 of the deceased
3. (Ifthe deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Possesses Information

General The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian

Revised December 2, 2013
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United
States

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the United States” to mean

activity violated  criminal activity that occurred outside the United States that is in violation of
the laws of the [ g Jaw.

United States

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Chapter 3: Eligibility Requirements

Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

May 1, 2013

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime

must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;

or

3. Criminal activity substantially similar to those statutorily enumerated

crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Female Genital Perjury Witness Tampering
Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page



Eligibility Requirements: Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

May 1, 2013

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.




Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

May 1, 2013

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Indirect Victim

Victim of
Murder /
Manslaughter

May 1, 2013

e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the I-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

A petitioner may be considered an indirect victim of murder or
manslaughter, if he/she is one of the following in relation to the deceased:

1. Spouse of the deceased
. Child under age 21 of the deceased
3. (If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

May 1, 2013

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard 1in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Continued on next page



Eligibility Requirements: Victim Definitions, Continued

Pre-existing Some victims may have pre-existing physical or mental injury or conditions
Conditions at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Series of Acts Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial
physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Eligibility Requirements: Victim Definitions, Continued

Required
Evidence

Additional
Evidence of
Abuse

May 1, 2013

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.




Eligibility Requirement: Possesses Information

General

Evidence

May 1, 2013

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page



Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

May 1, 2013

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

May 1, 2013

Evidence the parent/guardian/next friend possesses information may include:

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian




Eligibility Requirement: Helpfulness to Law Enforcement

Authorities

General

Helpfulness

Evidence of
Helpfulness

May 1, 2013

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

el e e

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness
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USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

May 1, 2013

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

May 1, 2013

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.




Eligibility Requirement: Criminal activity violated U.S. law or
occurred in the United States

General

Criminal
activity
occurred in the
United States

Criminal
activity violated
the laws of the
United States

May 1, 2013

In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

USCIS interprets the phrase “occurred in the United States™ to mean
qualifying criminal activity that occurred in the United States that is in
violation of U.S. law.

USCIS interprets the phrase “violated the laws of the United States” to mean
criminal activity that occurred outside the United States that is in violation of
U.S. law.

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c¢), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page



Eligibility Requirement: Criminal activity violated U.S. law or
occurred in the United Statestates, Continued

Evidence

May 1, 2013

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements: Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

January 9, 2013

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime

must be:

1. One of the statutorily enumerated crimes;

2. The attempt, conspiracy or solicitation to commit one of those crimes;

or

3. Criminal activity substantially similar to those statutorily enumerated

crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction

Incest (victim is a
minor)

Abusive Sexual Involuntary Sexual Assault
Contact Servitude

Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder

False Imprisonment

Obstruction of
Justice

Trafficking *

Felonious Assault Peonage Unlawful Criminal
Female Genital Perjury Witness Tampering
Mutilation

Hostage Prostitution

NOTE: The attempt, conspiracy or solicitation to commit any of these listed

crimes also constitutes qualifying criminal activity.

* Referrals will be made to the Bureau of Immigration and Customs
Enforcement (ICE) for cases involving trafficking. (See Trafficking

Referrals).

Continued on next page
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Similar activity

Evidence of
“similar
activity”

January 9, 2013

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.




Eligibility Requirements: Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

January 9, 2013

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

e victims of violent crimes who are incapacitated or incompetent, and

¢ victims of witness tampering, obstruction of justice, and petjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any [-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on the next page



Eligibility Requirements: Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

e This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

e Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

o If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example: A 36-year-old woman is murdered. Her mother files the I-
918 as the victim. The petitioner does not meet the restrictions for
the “indirect victim” category as the deceased is over the age of 21;
however, the petition may be considered in the direct victim context.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased

Child under age 21 of the deceased

(If the deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

bl

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Jjustice or perjury, if:
Tampering,
?bs?mcu‘m of 1. The petitioner has been directly or proximately harmed by the
P:it,lcf or perpetrator of the witness tampering, obstruction of justice or
ey perjury;
AND

2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or petjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated/  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (If the incompetent/incapacitated victim 1s under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on the next page
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Eligibility Requirements: Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

January 9, 2013

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard 1in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suftered was substantial.

Continued on next page



Eligibility Requirements: Victim Definitions, Continued

Pre-existing Some victims may have pre-existing physical or mental injury or conditions
Conditions at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Series of Acts Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial
physical or mental abuse even where no single act alone meets that burden.

Continued on next page
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Required
Evidence

Additional
Evidence of
Abuse

January 9, 2013

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim is under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

¢ Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

e Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.




Eligibility Requirement: Possesses Information

General

Evidence

January 9, 2013

The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(98]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page



Eligibility Requirement: Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

January 9, 2013

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

e Evidence of his or her qualifying relationship to the petitioner, and

e Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

e Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page



Eligibility Requirement: Possesses Information, Continued

Evidence Evidence the parent/guardian/next friend possesses information may include:
Parent/
Guardian/Next
Friend
Possesses Info

e Properly executed Form 1-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

e Court documents

Evidence of Evidence of the relationship to the petitioner may include:
Relationship to

Petitioner e Birth certificate of the petitioner

e Court documents demonstrating recognition of the individual as “next
friend”

e Court documents demonstrating recognition of the individual as the
guardian

January 9, 2013



Eligibility Requirement: Helpfulness to Law Enforcement

Authorities

General

Helpfulness

Evidence of
Helpfulness
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The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

el e e

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

¢ who are incapacitated or

e who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

January 9, 2013

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. Ifa
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(1)(IIT)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

January 9, 2013

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
[-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page



Eligibility Requirement: Helpfulness to Law Enforcement
Authorities, Continued

Other
instances:

Procedure for
Contacting Law
Enforcement

January 9, 2013

Whenever you can articulate concerns regarding the helpfulness of a
petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

If you have reason to believe the petitioner’s helpfulness to, or continuing
cooperation with the investigation or prosecution should be questioned, you
may contact the certifying official for further information.

Stage Description

1 The officer forwards all requests to contact the certifying
agency to the ISO 3 assigned to the U program.
2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.
3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).
4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.




Eligibility Requirement: Criminal activity violated US law or
occurred in the US

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yjislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the U.S.” to mean criminal

activity violated  activity that occurred outside the United States that is in violation of U.S. law.
the laws of the

US. This entails criminal activity that occurred outside the United States but that

fits within a type of criminal activity listed i section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Eligibility Requirement: Criminal activity violated US law or
occurred in the US, Continued

Evidence

January 9, 2013

Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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Eligibility Requirements

Qualifying Criminal Activity

General

Statutorily
Enumerated
Criminal
Activity

There are 26 crime categories listed in 101(a)(15)(U)(iii) of the INA that
constitute qualifying criminal activity. Petitioners must demonstrate that they
are a victim of one of these crimes.

To meet the requirements for qualifying criminal activity, the certified crime
must be:
1. One of the statutorily enumerated crimes;
2. The attempt, conspiracy or solicitation to commit one of those crimes;
or
3. Criminal activity substantially similar to those statutorily enumerated
crimes.

Qualifying criminal activity consists of one or more of the following, or any
similar activity, in violation of Federal, State, or local criminal law:

Abduction Incest (victim is a Rape
minor)
Abusive Sexual Involuntary Sexual Assault
Contact Servitude
Blackmail Kidnapping Sexual Exploitation
Domestic Violence Manslaughter Slave Trade
Extortion Murder Torture
False Imprisonment Obstruction of Trafficking *
Justice
Felonious Assault Peonage Unlawful Criminal
Restraint
Female Genital Perjury Witness Tampering
Mutilation
Hostage Prostitution Stalking
Fraud in Foreign Labor
Contracting

NOTE: The attempt, conspiracy or solicitation to commit any of these listed
crimes also constitutes qualifying criminal activity.

Make a referral to the Bureau of Immigration and Customs Enforcement
(ICE) for cases involving trafficking. (See Trafficking Referrals).

Continued on next page
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Qualifying Criminal Activity, Continued

Similar activity

Evidence of
“similar
activity”

For the purposes of adjudication, “similar activity” refers to criminal offenses
in which the nature and the elements of the offense(s) are substantially similar
to the statutorily enumerated list of criminal activities.

The wide variety of criminal statutes in Federal, State and local law often
result in criminal activity being named differently despite the nature and the
elements of the crime being comparable. Qualifying criminal activity may
also occur during the commission of a non-qualifying criminal act. Though a
perpetrator may not be charged with or prosecuted for the qualifying criminal
activity but instead for the non-qualifying criminal activity. However, a
qualifying crime must be certified.

Example:

In the course of investigating the crime of embezzlement, federal law
enforcement discovers that the subject of the investigation also batters his
alien wife. The battery could be a qualifying crime if the law enforcement
official certifies the battery, whether or not the law enforcement agency
chooses to forward those findings for additional investigation.

When the criminal activity is not directly on point with the statutorily listed
activity, the petitioner is encouraged to submit evidence demonstrating how
the activity is substantially similar to one of the enumerated crimes.

Example:

Police certify they are investigating a robbery. In the course of the robbery,
the alien victim was beaten with a baseball bat. The only crime on the
certification is robbery. However, the attack during the robbery may be
considered substantially similar to felonious assault due to the nature and
ferocity of the beating. Refer to the essential elements of the specific codified
section of law for the crime that was certified to assist in this determination.

Evidence of ‘similar activity’ may include, but is not limited to:

1. A copy of the criminal statute showing the essential elements of the
crime.

2. Factual information about the crime (from police reports,
investigations, court transcripts, affidavits, etc.) demonstrating the
similarity to the crimes enumerated in 101(a)(15)(U)(ii1) of the INA.

17
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Victim Definitions

General

Direct Victim

Bystanders
Who Suffer
Unusually
Direct injuries

The petitioner must demonstrate he/she has suffered substantial physical or
mental abuse as a result of having been a victim of qualifying criminal
activity.

There are provisions for both direct and indirect victims of qualifying
criminal activity. These provisions provide specific guidance for instances
involving:

e murder and manslaughter,

¢ victims of violent crimes who are incapacitated or incompetent, and

e victims of witness tampering, obstruction of justice, and perjury.

Direct victim means an alien who is directly and proximately harmed by
qualifying criminal activity.

Any 1-918 may be considered under the definition of direct victim.

In rare instances, a bystander during the commission of qualifying criminal
activity may be eligible for consideration as a victim. Though the individual
was not the one acted upon, the commission of the criminal activity may have
harmed the individual in a substantial physical or mental way. See 72 FR
53014.

Example:

A pregnant bystander witnesses a violent crime and the resulting stress
triggers her to have a miscarriage. This individual may be considered a
victim for the purposes of this classification.

Continued on next page
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Victim Definitions, Continued

Indirect Victim e The definition of victim extends beyond those directly acted upon to include
those indirectly harmed by the criminal activity, such as cases involving
murder and manslaughter.

¢ This allows for the identification of someone as a victim when the direct
victim is not available or not sufficiently able to participate in an
investigation or prosecution.

¢ Broadening the definition of victim also allows for consideration of the
crimes not against a person, such as witness tampering, obstruction of
justice and perjury.

e If a petitioner does not meet the definition of indirect victim, the petition
must be considered in direct victim context (i.e. demonstrating direct and
proximate harm based on the qualifying criminal activity).

Example:

A 36-year-old woman is murdered. Her mother files the [-918 as the
victim. The petitioner does not meet the restrictions for the “indirect
victim” category as the deceased is over the age of 21; however, the petition
may be considered in the direct victim context.

Important: to determine eligibility, look to the age of the victim at the time
the crime occurred.

Victim of A petitioner may be considered an indirect victim of murder or
Murder / manslaughter, if he/she is one of the following in relation to the deceased:
Manslaughter

1. Spouse of the deceased
. Child under age 21 of the deceased
3. (Ifthe deceased was under the age of 21 years) the parents of the
deceased and unmarried siblings under the age of 18 of the
deceased.

Continued on next page
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Victim Definitions, Continued

Victim of A petitioner may be considered a victim of witness tampering, obstruction of
Witness Justice or perjury, if:
Tampering,
Obstruction of 1. The petitioner has been directly or proximately harmed by the
;‘;it,lc: or perpetrator of the witness tampering, obstruction of justice or
e perjury;
AND
2. There are reasonable grounds to conclude that the perpetrator
committed the witness tampering, obstruction of justice or perjury
offense, at least in principal part, as a means:

a) To avoid or frustrate efforts to investigate, arrest,
prosecute, or otherwise bring to justice the perpetrator for
other criminal activity; or

b) To further the perpetrator’s abuse or exploitation of or
undue control over the petitioner through manipulation of
the legal system

Victim is The broader definition of victim allows for consideration of certain family

Incapacitated /  members of individuals who are incapacitated or incompetent. This allows

Incompetent those certain family members to fully participate in an investigation and/or
prosecution of crimes committed against the incapacitated or incompetent
victim.

An alien may be considered a “victim”, if he/she is one of the following in
relation to the incapacitated or incompetent victim of a crime:

1. Spouse

2. Child under age 21

3. (Ifthe incompetent/incapacitated victim is under the age of 21
years) the parent and unmarried siblings under the age of 18.

Continued on next page
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Victim Definitions, Continued

Culpability

Substantial
Physical or
Mental Abuse

An alien being investigated or prosecuted for the qualifying criminal activity
is excluded from being recognized as a victim of that criminal activity.
Additionally, an alien being investigated or prosecuted for the qualifying
criminal activity is excluded as a derivative of an alien who received or is
seeking U nonimmigrant status based on that criminal activity.

This exclusion does not apply to an alien who committed a crime other than
the one under investigation or prosecution, even if the crimes are related.
USCIS draws a distinction between being culpable for the qualifying crime
versus being culpable for other crimes.

Example One:

An alien pays to be smuggled into the United States and illegally enters the
country. In the process of the smuggling activity, the alien becomes a victim
of involuntary servitude. Such an alien is not excluded as a victim.

Example Two:

An alien attempts to rob a bank and is shot by a police officer during the
attempted robbery. The alien is excluded from classification as a victim of
aggravated assault in relation to the shooting.

The “substantial” standard in this eligibility requirement addresses both the
severity of the injury suffered by the victim and the severity of the abuse
inflicted by the perpetrator.

The following should be taken into consideration when determining
whether physical or mental abuse at issue qualifies as substantial:

The nature of the injury inflicted;

The severity of the perpetrator’s conduct;

The severity of the harm suffered;

The duration of the infliction of harm; and

The extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim.

M

No single factor is a prerequisite to establish whether the abuse was
substantial. The existence of one or more of the factors does not
automatically create a presumption that the abuse suffered was substantial.

Continued on next page
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Victim Definitions, Continued

Pre-existing
Conditions

Series of Acts

Required
Evidence

Additional
Evidence of
Abuse

Some victims may have a pre-existing physical or mental injury or conditions
at the time of the abuse. Consider the extent to which any such conditions
were aggravated by the qualifying criminal activity.

Some abuse may involve a series of acts or occur repeatedly over a period of
time. Consider the abuse in its totality to determine whether it is substantial.
A series of acts taken together may be considered to have caused substantial

physical or mental abuse even where no single act alone meets that burden.

Required evidence to establish that an alien has been the victim of substantial
physical or mental abuse based on qualifying criminal activity consists of the
following:

1. A properly executed Form [-918, Supplement B, “U Nonimmigrant
Status Certification” will be given significant weight.

2. A signed statement by the petitioner describing the facts of the
victimization; if the victim 1s under the age of 16, incapacitated or
incompetent, a parent, guardian or next friend may submit the
statement on behalf of the petitioner

NOTE: The certification is not considered conclusive evidence that the
petitioner is a victim of substantial physical or mental abuse. Petitioners are
required to submit sufficient evidence to demonstrate that they meet this
eligibility criterion.

Additional evidence to demonstrate the abuse suffered may include, but is not
limited to:

e Reports and affidavits from police, judges and other court officials

e Reports from medical personnel

o Affidavits from clergy or school officials

¢ Reports from social workers or other social agencies

¢ Protection orders

¢ Photos of the injuries supported by affidavits from individuals who have
personal knowledge of the facts regarding the criminal activity.
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Possesses Information

General The petitioner must possess information about the qualifying criminal activity
of which he or she is a victim.

A petitioner will be considered to possess information about qualifying
criminal activity of which he or she is a victim if he or she has knowledge of
details concerning that criminal activity that would assist in the investigation
or prosecution of that criminal activity.

Possessing information about a crime of which the petitioner is not the direct
or indirect victim does not satisfy this requirement.

Evidence Evidence to establish that an alien possesses information about qualifying
criminal activity consists of the following:

1. Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

2. Police reports

Affidavits from police or judges

4. Documents from other court officials or law enforcement
officials

(8]

The certification alone is not considered conclusive to demonstrate that the
petitioner meets this eligibility requirement.

Special considerations exist regarding the possessing of information for
petitioners under age 16 at the time of the crime, petitioners who are
incapacitated or petitioners who are incompetent.

Continued on next page
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Possesses Information, Continued

Victim Under
16 years of age

Age Exception

Incapacitated
or Incompetent
Victim

Evidence of
Incapacitation
or
Incompetence

When the victim is under 16 years of age, the requirement to possess
information about the criminal activity can be satisfied by the following
individuals providing the necessary evidence to law enforcement on behalf of
the petitioner:

1. Parent,
2. Guardian; or
3. Next friend.

For visa adjudication purposes, the parent, guardian or next friend must
provide evidence of his or her qualifying relationship to the petitioner as well
as demonstrate that he/she possesses the required information.

For instances where the age exception is being utilized, the age of the victim
on the day on which an act constituting an element of the qualifying criminal
activity first occurred is the applicable age to consider for triggering the
exception.

If the petitioner is incompetent or incapacitated, and therefore unable to
demonstrate that he/she possesses information about the qualifying criminal
activity, the following individuals may provide the required assistance to law
enforcement:

1. Parent
2. Guardian
3. Next friend

For visa adjudication purposes, the parent, guardian, or next friend must
provide:

e Evidence that he/she possesses information,

¢ Evidence of his or her qualifying relationship to the petitioner, and

¢ Evidence of the petitioner’s incapacity or incompetence of the petitioner.

Evidence of the incapacitation or incompetence may include:

¢ Medical reports regarding the incapacitation

¢ Reports of licensed medical professionals demonstrating the incapacity or
incompetence of the petitioner

e Court declaration of incompetence

Continued on next page
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Possesses Information, Continued

Evidence
Parent/
Guardian/Next
Friend
Possesses Info

Evidence of
Relationship to
Petitioner

Evidence the parent/guardian/next friend possesses information may include:

¢ Properly executed Form I-918 Supplement B, “U Nonimmigrant Status
Certification”

¢ Police reports

¢ Court documents

Evidence of the relationship to the petitioner may include:

¢ Birth certificate of the petitioner

¢ Court documents demonstrating recognition of the individual as “next
friend”

¢ Court documents demonstrating recognition of the individual as the
guardian

Revised December 2, 2013
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Helpfulness to Law Enforcement Authorities

General

Helpfulness

Evidence of
Helpfulness

The petitioner must demonstrate that he or she has been, is being or is likely
to be helpful to a government official or authority in the investigation or
prosecution of the qualifying criminal activity.

Helpful means assisting law enforcement authorities in the investigation or
prosecution of the crime of which he or she is a victim.

In order for the petitioner to remain eligible for U nonimmigrant status, he or
she cannot refuse or fail to provide reasonably requested information and
assistance. USCIS interprets the statue to impose an ongoing responsibility to
provide assistance when there is an ongoing need.

If the petitioner only reports the crime and is unwilling to provide information
concerning the criminal activity to allow an investigation to move forward, or
refuses to continue to provide assistance to an investigation or prosecution,
this does not constitute helpfulness.

In order to qualify for permanent residence based on U nonimmigrant status,
the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution.

Evidence to establish that an alien meets the helpfulness eligibility criteria
includes but is not limited to following:

Form I-918 Supplement B, “U Nonimmigrant Status Certification”
Police reports

Affidavits from police or judges

Documents from other court officials or law enforcement officials.

BN

Special considerations exist regarding helpfulness for petitioners:
e under age 16 at the time of the crime,

e who are incapacitated or

¢ who are incompetent.

Special considerations also exist for the certification for those individuals
previously accorded interim relief.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Helpfulness in
question

Certifying
Official
Responsible for
Veracity of
Certifications

Ongoing
Helpfulness

USCIS believes it is in the best position to determine whether the petitioner is
fulfilling the helpfulness requirement for this visa. Claims of helpfulness
made on a certification may be considered primary but not presumptive
evidence of helpfulness. You may question these claims when a review of the
record warrants it. Such a determination will be made on a case-by-case basis
and be driven primarily by evidence contained in the record.

The alien may choose which law enforcement agency to ask for his/her
certification. USCIS is not in a position to contact every prosecution district
after receiving certifications from investigating authorities to verify that the
prosecutor agrees with the original investigator’s certification. Certifying
officials are responsible for the veracity of the certifications they provide. If a
certifying agency’s stance changes on any given certification, the certifying
agency is responsible for contacting USCIS.

The statute governing the helpfulness requirement (8 USC
1101(a)(15)(U)(i)(IID)) is written in several verb tenses. This allows for aliens
to file for U nonimmigrant status at various times in the investigation or
prosecution.

This creates an on-going requirement that the alien remain cooperative with
the certifying agency (as it pertains to the alien’s qualifying criminal activity)
while applying for and throughout the alien’s time in U nonimmigrant status.

If USCIS is made aware that the alien ceased cooperating with law
enforcement in regard to the qualifying criminal activity, then USCIS will
contact the certifying agency to obtain information to determine whether the
alien is satisfying the on-going helpfulness requirement.

The helpfulness requirement is written in several verb tenses which allows for
helpfulness at the start of an investigation but also requires the on-going
cooperation through the sentencing phase, if it should reach that stage, as the
investigation and prosecution is interpreted to include the sentencing phase of
the justice system.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Disagreement
between law
enforcement
agencies:

Law
Enforcement
Withdraws
Certification

The range of certifying agencies covers Federal, State and local law
enforcement as well as certain other agencies who have criminal investigative
jurisdiction in their respective areas of expertise. This array has the potential
to create contradicting opinions within law enforcement over which entity has
the dominate power to determine helpfulness at various stages of criminal
cases.

The question of hierarchy within the Federal, State or local law enforcement
systems is not relevant in the context of USCIS adjudication. The merits and
weight of the evidence the various agencies can provide is the determinative
factor.

Scenario:

You receive a certification from a judge citing an alien was helpful during the
sentencing phase of a qualifying crime of which that alien is a victim. You
also receive opposing information from the attorney who prosecuted the
qualifying crime. Review the contradictory assessments from the law
enforcement authorities in light of the totality of the evidence provided for the
I-918. If additional evidence is needed to clarify the contradicting law
enforcement authorities, follow the steps described in Procedure for
Contacting Law Enforcement to obtain such information. Review the
evidence received on a case-by-case basis to determine whether the alien
meets the helpfulness requirement.

Weigh the offerings of the contradicting agencies/officials in light of the
requirements of the visa.

If the original certifying agency withdraws or disavows its certification, the
alien can no longer be considered to meet the helpfulness requirement.

If the withdrawal is received after the petition is approved, the petition and all
derivative petitions may be revoked.

Continued on next page
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Helpfulness to Law Enforcement Authorities, Continued

Other Whenever you can articulate concerns regarding the helpfulness of a

instances: petitioner, you may seek authorization from a supervisor to contact the
certifying agency or any other related law enforcement agency. You do not
need to seek authorization to request additional evidence from the petitioner.

Incidents beyond the alien’s control may affect the course of an investigation
or prosecution. The alien’s eligibility shall not be adversely affected for
circumstances of that nature.

Example:

The alien submits a certification from a police officer for the crime of battery.
The perpetrator is killed in a car accident prior to the charge going to trial.
USCIS receives a letter from the prosecutor stating the case is no longer open
due to the death of the defendant so that the alien can no longer be considered
helpful. The alien victim is not at fault in the failure to prosecute in this case.
The alien may still rely on the initial certification to demonstrate he/she met
the helpfulness criteria.

Procedure for  If you have reason to believe the petitioner’s helpfulness to, or continuing
Contacting Law  cooperation with the investigation or prosecution should be questioned, you

Enforcement may contact the certifying official for further information.
Stage Description
1 The officer forwards all requests to contact the certifying

agency to the ISO 3 assigned to the U program.

2 The ISO 3 reviews the filing and determines whether the law
enforcement agency should be contacted.

3 If contact is warranted, the ISO 3 forwards the file and relevant
questions to the Center Fraud Detection Operations Unit
(CFDO).

4 CFDO will initiate and conduct all contact with the certifying
agency or other related law enforcement officials and provide
results of the contact.

The results of the contact and any documentation it generates will also be
placed in the record.
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Criminal activity violated U.S. law or occurred in the United
States

General In order to qualify for U nonimmigrant status, the criminal activity that
resulted in the victimization of the petitioner must either violate the laws of
the United States or occur in the United States.

Criminal USCIS interprets the phrase “occurred in the United States” to mean
activity qualifying criminal activity that occurred in the United States that is in

occurred in the  yislation of U.S. law.
United States

Criminal USCIS interprets the phrase “violated the laws of the United States” to mean

activity violated  criminal activity that occurred outside the United States that is in violation of
the laws of the [ g Jaw.

United States

This entails criminal activity that occurred outside the United States but that
fits within a type of criminal activity listed in section 101(a)(15)(U)(iii) of the
Act. Such activity will be considered to violate U.S. law if it violates a
federal statute that specifically provides for extraterritorial jurisdiction.

Example:

Per 18 U.S.C. 2423(c), the United States has the jurisdiction to investigate
and prosecute cases involving U.S. citizens or nationals who engage in illicit
sexual conduct outside the United States, such as sexually abusing a minor.

Prosecution of the certified crime does not need to actually occur as the
statute only requires the petitioner to be helpful in the investigation or
prosecution of the criminal activity. Prosecution may not be possible in some
cases due to factors such as an inability to extradite the defendant.

Continued on next page
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Criminal activity violated U.S. law or occurred in the United
States, Continued

Evidence Evidence to establish that the criminal activity violated U.S. law or occurred
in the United States includes but is not limited to the following:

1. Properly executed Form [-918 Supplement B, “U Nonimmigrant
Status Certification” stating where the criminal activity occurred

2. Police reports

3. Affidavits from police or judges

4. Documents from other court officials or law enforcement officials

If the criminal activity on Form [-918, Supplement B, occurred outside the
United States, there must also be evidence demonstrating the statutory authority
providing extraterritorial jurisdiction to prosecute the offense in a U.S. federal
court.
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