


(a) "Bar Date to Object" will be the date set by the Court as the deadline for 
Class Members to file an Objection, and shall be ninety (90) days after the date the Notice (defined 
below) must be delivered to the Class Members. 

(b) "Bar Date to Opt Out" shall be the date set by the Court as the deadline for 
Class Members to opt out and shall be ninety (90) days after the date the Notice (defined below) 
must be delivered to the Class Members. 

(c) "Claims Administrator" shall mean IL YM Group, Inc. 

(d) "Class Counsel" shall mean David C. Wright of McCune Wright Arevalo, 
LLP, and Edward J. Chong of the Law Offices of Edward J. Chong and Associates. 

(e) ''Class Member" shall mean all intermodal motor carriers who were charged 
and paid Disputed Per Diem Charges (as defined herein) to Defendants during the period from 
April 7, 2007, to June 16, 2016. "Class Member" does not include any entity in which Defendants 
have a controlling interest, and Defendants' officers or directors. 

(f) "Court" shall mean the Superior Court of the State of California in and for 
the County of Los Angeles. 

(g) "Defendants' Counsel" shall mean Erich P. Wise, Alisa Manasantivongs, 
Nicholas S. Politis of Flynn, Delich & Wise LLP. 

(h) ''Disputed Per Diem Charges" shall mean charges imposed by Defendants 
for weekend and holidays when the terminal was closed that are alleged to have been in violation 
of California Business and Professions Code section 22928, from April 7, 2007 to June 16, 2016, 
in California. 

(i) "Effective Date" shall be thirty (30) days after the entry of the Final 
Approval Order (defined below) provided no objections are made to this Agreement. If there are 
objections to the Agreement, then the Effective Date shall be the later of: ( 1) ninety (90) days after 
entry of the Final Approval Order, if no appeals are taken from the Final Approval Order; or (2) if 
appeals are taken from the Final Approval Order, then thirty (30) days after an Appellate Court 
ruling affirming the Final Approval Order; or (3) Thirty (30) days after entry of a dismissal of the 
appeal. 

(j) "Exclusion Letter" shall mean a letter by a Class Member who elects to opt 
out of this Agreement. 

(k) "Final Approval Hearing Date" shall be the date set by the Court for the 
hearing on any and all motions for final approval of this Agreement. 

(]) "Final Approval Order" shall mean the Order and Judgment approving this 
Agreement issued by the Court at or after the Final Approval Hearing Date. 

(m) "Final Report" shall mean the report prepared by Class Counsel of all 
receipts and disbursements from the Settlement Fund, as described in Section 8, below. 



(n) "Motion for Final Approval" shall mean the motion or motions filed by 
Class Counsel, as referenced in Section 5 below. 

(o) "Named Plaintiff' means Elite Logistics Corp., as successor-in-interest to 
Unimax Express, Inc. 

(p) "Net Settlement Fund" shall mean the net amount of the Settlement Fund 
after payment of Court approved attorneys' fees and costs (which includes fees for claims 
administration which shall be conducted and administered by Class Counsel) and any Court 
approved service award. 

(q) "Notice" shall mean the notice to Class Members of the settlement provided 
for under the terms of this Agreement, as ordered by the Court in its Preliminary Approval/Notice 
Order (defined below), and shall refer to the form of Notice attached hereto as Exhibit 1. 

(r) ''Per Diem Charges" shall mean a charge imposed by Defendants for late 
return of an empty or a loaded intermodal container or chassis. 

(s) '·Preliminary Approval/Notice Order" shall mean the Order issued by the 
Court preliminarily approving this Agreement and authorizing the sending of the Notice to Class 
Members, as provided in Sections 3 and 4 below. 

(t) '•Released Claim" means any and all claims, counterclaims, allegations, 
disputes, liabilities, rights, demands, suits, obligations, damages, restitutions, disgorgements, 
losses, costs, attorneys' fees or expenses, actions or causes of action, of every kind and description, 
whether known or unknown, asserted or unasserted, suspected or unsuspected, fixed or contingent, 
that a Named Plaintiff, Class Member or any Related Party of either had, has, or may have had 
against the Released Parties (as defined in Article 13 hereof) that arise out of and/or relate to 
the facts and claims alleged in the Complaint during the period from April 7, 2007, to June 
16, 2016, including assigned claims, whether in arbitration, administrative, or judicial proceedings, 
whether as individual claims or as claims asserted on a class basis or on behalf of the general 
public, that is, has been, could reasonably have been or in the future might reasonably be asserted 
by the Named Plaintiff, Class Members, or any Related Party of either. A claim shall not be 
released under this agreement if it does not arise out of and/or relate to the facts and claims asserted 
in the complaint in this case. 

(u) "Related Parties" means a party's respective past, present and future 
predecessors, successors, assigns, devisees, relatives, heirs, legatees, insurers, attorneys, agents, 
subsidiaries, divisions, employees, affiliates, officers, directors, shareholders, and representatives. 

(v) "Settlement Fund" shall mean the $850,000 to be paid by Defendants under 
the terms of this Agreement. 

2. CLASS ACTION SETTLEMENT. The Named Plaintiff will propose and 
recommend to the Court that a settlement class be certified, which class shall be comprised of the 
Class Members. Defendants agree solely for purposes of the settlement provided for in this 
Agreement, and the implementation of such settlement, that this case shall proceed as a class action 
under California Code of Civil Procedure section 382; provided, however, that if a Final Approval 







 

 

 

(d) Payments shall be made from the Settlement Fund as follows: 

(i) Plaintiff’s Fees and Costs. Plaintiff’s reasonable attorneys’ fees and 

costs, as determined and approved by the Court, shall be paid from the Settlement Fund 

ten (10) days after entry of the Effective Date. Class Counsel shall apply for an award of 

attorneys’ fees, attorney’s costs, and administration costs not to exceed $285,000 and 

Defendants agree not to oppose an application up to that amount. This amount shall be 

based on a lodestar (with a multiplier of “1” or less), plus reimbursement of reasonable 

litigation costs, to be approved by the Court, and further include the costs associated with 

the notice and administration of the claims in this case. Should the judgment approving the 

settlement be reversed on appeal, Class Counsel shall immediately repay all fees and costs 

to Defendants; should the award of fees and costs be reduced on appeal, Class Counsel 

shall immediately repay into the Settlement Fund an amount equal to the reduction ordered 

by the appellate court. 

(ii) Service Award. The Named Plaintiff may apply to the Court for a 

“Service Award” of up to ten thousand dollars ($10,000) for its services as the Named 

Plaintiff. Subject to the Court’s approval, the Service Award shall be paid from the 

Settlement Fund ten (10) days after the Effective Date.  

(iii) Payments to Class Members. The amount paid to each Class 

Member shall be calculated as follows:  

(Net Settlement Fund / Total Disputed Per Diem Charges) x Total Disputed Per Diem 

Charges Charged per Class Member = Individual Payment 

   

(iv) Individual Payments shall be paid to Class Members ten (10) days 

after the Effective Date, by sending Class Members a check at the address stated in the 

Notice, or at such other address as designated by the Class Member. The Class Member 

shall have one-hundred eighty (180) days to negotiate the check. Any checks uncashed 

after one-hundred eighty (180) days shall be distributed pursuant to Section 10.  

(e) Subject to Section 18, no portion of the Settlement Fund shall revert to 

Defendants. If all attempts to notify a Class Member pursuant to paragraph 4 prove unsuccessful, 

that Class Member’s pro rata share of the settlement shall be returned to the Net Settlement Fund 

for distribution to other Class Members. 

8. FINAL REPORT TO THE COURT. Within two hundred (200) days after the 

Effective Date, Class Counsel shall submit a Final Report to the Court, setting forth: (a) the 

amounts paid to Class Members by Class Counsel, (b) Any checks not cashed or returned; (c) the 

efforts undertaken to follow up on uncashed and/or returned checks; and (d) the total amount of 

money unpaid to Class Members. 

9. CLAIMS ADMINISTRATION.  

(a) The Claims Administrator shall execute a retainer agreement that shall 

provide, among other things, that the Claims Administrator shall be bound by and shall perform 



the obligations imposed on it under the terms of this Agreement. The Claims Administrator has 
agreed to cap its fees for Notice and administration of this class action at $15,000. Defendants will 
cooperate in every reasonable manner with Claims Administrator to facilitate this. 

(b) The Claims Administrator shall keep all information regarding Class 
Members confidential except as otherwise provided herein. All data created and/or obtained and 
maintained by the Claims Administrator pursuant to this Agreement shall be destroyed twelve ( 12) 
months after the Final Report is submitted to the Court, provided that Defendants' Counsel, at its 
own cost, shall receive a complete digital copy of the claims administration records, together with 
a declaration establishing completeness and authenticity, which they may maintain consistent with 
their own document retention policies. 

(c) The Claims Administrator also shall be responsible for timely and properly 
filing all tax returns necessary or advisable, if any, with respect to the Settlement Fund. Except as 
provided herein, Class Members shall be responsible for their own tax reporting of payments 
received under the terms of this Agreement. 

(d) The Claims Administrator shall provide the data in its claims administration 
database to Defendants' Counsel in response to any written request, including an email request. 

( e) Within one hundred-ninety ( 190) days after the Effective Date, the Claims 
Administrator shall prepare a declaration setting forth the total payments issued to Class Members, 
the total amount of any checks uncashed and/or returned, and the total amount of money being 
held by the Claims Administrator. 

10. UNCASHED CHECKS. Thirty (30) days after the Final Report, the total amount 
of uncashed checks, and amounts held by the Claims Administrator at the time of the Final Report, 
will be directed to the State Controller's Office under the Unclaimed Property Statutes. 

11. OPT-OUTS. 

(a) A Class Member who wishes to exclude himself or herself or itself from 
this Agreement, and from the release of claims and defenses provided for under the terms of this 
Agreement, shall submit an Exclusion Letter by mail to the Claims Administrator. For an 
Exclusion Letter to be valid, it must be postmarked on or before the Bar Date to Opt Out. Any 
Exclusion Letter shall identify the Class Member, state that the Class Member wishes to exclude 
himself or herself or itself from the Agreement, and shall be signed and dated. 

(b) The Claims Administrator shall maintain a list of persons or entities who 
have excluded themselves and shall provide such list to Class Counsel and Defendants' Counsel 
at least five (5) days prior to the date Class Counsel is required to file the Motion for Final 
Approval. The Claims Administrator shall retain the originals of all Exclusion Letters (including 
the envelopes with the postmarks). 

12. OBJECTIONS. 

(a) Any Class Member, other than a Class Member who timely submits an 
Exclusion Letter, who wishes to object to the fairness, adequacy, or reasonableness of this 














