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1. For decades the “conventional wisdom” among state and federal policymakers was that (in general) licensing is good because it protects consumers/patients/clients/customers.  In the last ten years, increasing numbers of policymakers are taking the position that licensing (and occupational regulation in general) is suspect because it protects members of the regulated occupation rather than consumers.

2. A popular, recent book that espouses this “deregulatory” ideology is The Licensing Racket: How We Decide Who Is Allowed to Work, and Why It Goes Wrong (2025), by Rebecca Haw Allensworth, a law professor at Vanderbilt University.  In this book Professor Allensworth espouses the position that (generally) the costs to society of occupational/professional licensing outweigh the benefits to society resulting from licensing.

*Courageous leaders do not lash out instinctively at critics or opponents. They attempt to understand the basis for the criticism.  This may require research and analysis of the underlying logic of the criticism. 

3. The purpose of this presentation is to educate regulators on which points of the “deregulation movement” may have merit, and which points are unsupported by economics and law, and to equip regulators to be able to present defensible arguments against these suspect points.

4. Conservatives and liberals, Republicans and Democrats, have embraced to some extent the deregulation movement.  Interestingly, the Obama, Trump (I and II), and Biden Administrations have issued policy papers advocating for lessened regulation in certain contexts and to certain degrees.

5. Professor Allensworth argues two main propositions in her book:
· Some occupations should not be licensed;
· Some regulatory boards protect members of the regulated occupation more than consumers of their services.

6. Because of the Tenth Amendment to the United State Constitution, the authority to regulate occupations/professions rests with state governments, not the federal government.  This is part of the “police power” reserved to the states by the Tenth Amendment.

*After research and analysis, courageous leaders should acknowledge (at least to themselves and their colleagues—as appropriate) that a criticism may have some merit.  (This should be done even if the parties voicing the criticism(s) may be hostile and acting with ill-intent.)  Courageous leaders should be willing to admit to themselves that they have overlooked something, or that they have made a mistake.

7. It is reasonable to argue that some occupations should not be licensed because the potential harm to consumers from unregulated practice in the occupation is small.

8. It is also reasonable to argue that some licensing bodies protect the members of the occupation more than consumers of their services.

9. However, Professor Allensworth’s stance is that a number of occupations currently licensed should not be licensed because of the negative economic effects from licensing.
10. The following is the chain of economic arguments that Professor Allensworth employs in arguing that (in a number of occupations) the societal costs of licensing outweigh the benefits:
· Licensing erects unnecessary barriers to entry into an occupation;
· These barriers to entry unjustifiably protect incumbent members of an occupation from competition by potential new entrants into the occupation;
· Licensing denies qualified and competent people the opportunity to work in their occupation of choice;
· Licensing decreases the supply and availability of services—all other things being equal;
· Licensing thus increases the price of services—all other things being equal;
· Licensing hinders the development of new ways of providing services in the occupation.

11. There are economic and policy arguments that can be adduced to limit or challenge Professor Allensworth’s assertions that (in a number of occupations) licensing costs outweigh benefits.  Licensing bodies and regulators should be conversant with these arguments and be able to employ them effectively.

12. The following is the primary and most persuasive argument: In certain occupations, the lack of licensing may allow incompetent and/or unscrupulous individuals to work in an occupation.  This may result in financial and/or physical harms to consumers of the services of these incompetent and/or unscrupulous individuals.

13. These harms are true costs to society, even though they may be difficult to quantify.  Consequently, the costs of licensing (both immediate costs and subsequent costs resulting from the reduced supply of members of an occupation) must be compared to the benefits of licensing.  The benefits of licensing include the “harm costs avoided” because of the higher quality of occupational services resulting from the exclusion of incompetent and unscrupulous people from an occupation.  These “harm costs avoided” should reflect the reduction in the likelihood and magnitude of injuries to consumers of the services.

14. Most economic studies have found that occupational licensing has a tendency to increase prices with little in the way of measurable effect on quality.  I would argue that an increase in quality in the occupational services is not the benefit that should be compared with the cost of licensing.  Rather, the harm costs avoided because members of the occupation have (on average) greater knowledge and competence is the relevant comparator to the costs of licensing.

15. Professor Allensworth concedes in The Licensing Racket that occupational licensing can be good public policy in certain situations:
For some professions, the optimal level of government regulation probably does involve licensing restrictions.  But even for those professions, there is a delicate balance to be struck between two equally important features of public safety: quality of service and access to care. (p. 67)

*Professor Allensworth should be commended for conceding that her general theory is not necessarily universally applicable.

*Courageous leaders should devise an action plan to reduce or eliminate the points that need improvement.  Implementation of the action plan should be monitored carefully and on an ongoing basis.  Midcourse corrections should be made as necessary.  

16. What can licensing boards do to develop arguments and marshal evidence against deregulation?
· A federation/consortium of licensing boards in each profession should collect descriptions of harm to consumers/clients/patients from services provided by unlicensed individuals.  These descriptions should be thorough but not overly long.  These descriptions should be categorized by state, dated, and should be available to all licensing boards.
· A federation of licensing boards should attempt to quantify the harms resulting from the activities of unlicensed individuals.  If this cannot be done, the anecdotal evidence nevertheless should be presented.
· The Federation of Associations of Regulatory Boards (FARB) and the Council on Licensure, Enforcement, and Regulation (CLEAR) are aware of this issue and may be able to assist in some way.
· The licensed professions and their boards should share information and cooperate in these efforts.  This type of information sharing would not be considered a violation of antitrust laws.

Questions may be directed to the presenter at dbalasa@aama-ntl.org.
