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INTRODUCTION                                                                                                                

The strong emotions that come with a love one’s passing 

are often followed by bewilderment when survivors 

realize all of the financial and legal steps, they must take 

to settle their affairs. The spouse who passed away may 

have handled all of the couple’s finances, leaving the other 

uninformed and overwhelmed. Or perhaps a caregiver 

must begin probating an estate which he or she knows 

little about. In some cases, the estate itself may be in 

disarray or scattered among many accounts or assets. 

Probate can be intimidating but understanding how the 

process works and having some expert legal tips at your 

disposal will help you execute your duties confidently and 

correctly. The probate timeline takes a while to complete 

because its designed to prevent the executor from making 

hasty decisions rooted in grief. It also allows plenty of time 

for notifying all beneficiaries and creditors, as well as 

completing all final financial transactions before the 

estate is closed. Outside factors will also impact the 

probate timeline and how long the probate process takes. 

For example, in some states overburdened probate courts 

are backed up, resulting in court date delays of weeks or 

months. If the estate includes property to be sold, the 
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probate real estate sale process can lengthen the 

proceedings significantly. A clear understanding of how 

the basic probate timeline works can ease the stress of 

this challenging, and often lengthy process. In Texas, the 

probate process can take anywhere from 9 to 12 months 

to several years. That is a rather wide window—largely 

because each probate case is unique. Probate laws in the 

state where the estate property resides also play a major 

role in the length of the probate timeline. For example, in 

some states, the value of the estate determines how long 

the process will take or how much it will cost. Thankfully, 

some states have taken steps to refine and simplify the 

probate process. Sixteen states have adopted the 

American Bar Association-approved Uniform Probate 

Code to simplify probate proceedings. Fortunately, Texas 

is among the most efficient probate systems in the 

country. Texas allows for Independent administration, 

which allows the executor to administer the estate 

without court involvement once appointed. 

 

 

 

https://www.homelight.com/blog/probate-real-estate-basics/
https://www.homelight.com/blog/probate-real-estate-basics/
https://www.everplans.com/articles/state-by-state-probate-laws
https://www.legalmatch.com/law-library/article/how-probate-works-a-state-comparison.html
http://www.uniformlaws.org/Act.aspx?title=Probate%20Code
http://www.uniformlaws.org/Act.aspx?title=Probate%20Code
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PROBATE TERMS TO KNOW 
Decedent: When probating a will in Texas, you will come 

across the term “decedent” often. This is the legal term 

for the person who has died and whose estate is in the 

probate process. 

Will: This is the legal document in which a decedent has 

outlined how he or she would like assets distributed 

among their loved ones, which passes through the 

probate process in the courts. 

Estate: An estate consists of all the decedent’s assets. 

These include, but are not limited to, cash, real estate 

holdings (homes, land, etc.), stocks and bonds, 

ownership in closely held businesses, life insurance 

policies, retirement accounts, vehicles, and personal 

belongings. 

Beneficiaries: These are the loved ones named in a will 

or trust where the decedent has directed his estate to 

go. If there is no will, it will determine by the court who 

will receive assets from the decedent’s estate. 

Heirs: Those persons who are the familial descendants 

of the decedent and are typically, when there is no will, 
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who will receive assets from the estate, as determined 

by the court. 

Trust: A document which directs the trustee to 

administer or distribute the estate for the decedent and 

for the benefit of the beneficiary of beneficiaries. This is 

handled outside of the probate process and allows the 

assets to pass without court involvement. 

Trustee: The person charged with administering the 

estate pursuant to the directions spelled out in the trust 

instrument. 

Intestacy: Dying without a will, leaving it up to the state 

statute to determine the distribution and administration 

of the estate. 

Executor: When a person leaves a valid will in place, the 

document typically names a person to serve as executor 

of the estate. The chief duties of the executor will be to 

inventory and catalogue the decedent’s assets; pay 

debts of the estate; pay taxes of the estate; file lawsuits 

for claims owed to the estate; and distribute assets from 

the estate to the heirs as named in the decedent’s Last 

Will and Testament. 
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Administrator: When the decedent has passed on 

without leaving a valid will or when no executor has 

been named, Texas law requires that an administrator 

be appointed to carry out the duties of an executor. The 

court will often appoint one of the primary heirs to act 

in this capacity or when there is conflict between the 

heirs, the court may appoint an independent attorney to 

administer the estate. 
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CHAPTER ONE: WHAT DOES PROBATE 

IN TEXAS “LOOK LIKE”?                                                                

What is probate?                                                                     

For a person who has passed away, probate is the legal 

process to document and formalize the transfer of assets 

and becomes the tool through which their assets are 

distributed to their heirs. Those heirs are determined 

based on the statute or based on their will. Probate is a 

lawsuit that is opened up to provide for the transfer of 

these assets to the appropriate people. In theory, title 

vests immediately in the heirs, sometimes called the 

beneficial title. What does that really mean? It means the 

that the moment somebody passes away, the person 

who is supposed to get the asset immediately receives 

that asset or the right to it, subject to the debts and 

claims of the estate. In essence, the probate process 

becomes the legal process to put the legal title into that 

beneficiary’s name. The probate process is the same 

throughout the state of Texas, however different 

counties have slight variations in court proceedings. 

Webb County requires oral testimony in addition to the  
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written proof of death to “prove up” the case and the 

courts of law hear probate matters. In Bexar County, no 

testimony is taken when proving up the case, only the 

proof of death is entered in the county’s two dedicated 

probate courts. In some rural counties, like Zapata 

County, the County Judge presides over the probate.  

What is the probate process? 

The Probate Process involves filing an application for 

probate along with an original death certificate. If there is 

a will, the original will would need to be filed as well. In 

Texas, the application for probate has to be posted for ten 

(10) days. After those ten (10) days expire, the court would 

provide a date for a hearing. At that hearing, testimony 

would be required to “prove up” who that the person 

actually passed away and who the heirs and surviving 

family members are. The person who will be appointed as 

the executor administrator would proceed to take the 

oath of the executor or administrator. They would also file 

what is called a proof of death which documents the 

testimony that that will be given. In some Texas counties, 

they do not require that testimony be given orally. After 

filing the proof of death and providing testimony, the  
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executor or administrator will begin making necessary  

notifications. Heirs and all of the beneficiaries in the will 

need to be notified as well as the executor if they are not 

the applicant. The attorney will have thirty (30) days to file 

a notice to creditors and have that notice published in the 

local newspaper. They will also have ninety (90) days from 

the date appointed and oath taken to proof of death to 

prepare an inventory. In some situations, the inventory 

would be filed with the court and approved by the court. 

Alternatively, it could be given to the heirs and the 

executor would provide an affidavit stating that the 

inventory was prepared and delivered to the heirs, also 

called an affidavit in lieu of inventory. That affidavit would 

then be filed with the court records. After all of the 

inventory has been approved and all debts of the estate 

have been paid, the assets can then be distributed.   

Must I have a will to go to probate?  

You do not need to have a will in order to probate the 

estate. There is a way to probate an estate without a will. 

This is called intestacy and it involves two parts. But first, 

let’s review the definition of intestacy, which basically 

means the person who passed away did not prepare a will,  
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did not prepare trust and did not have an estate plan;  

therefore, allowing the state of Texas to decide how their 

assets will be distributed. The state statute will explain the 

manner in which assets will be received and depends on 

the marital status of the decedent and the nature of the 

property. If the property was community property, 

meaning it belonged to the husband and wife together, 

then certain things will apply. If it is separate property, 

then there will be different applications. In the event that 

the person who passed away was is in a second marriage 

situation or has children that are not part of the current 

marriage at the date of death, that will create situations 

and changes to beneficiaries and who is entitled to 

receive. Unfortunately, not having a will or estate plan can 

greatly disrupt what the person who passed away 

intended and could be completely opposite to what they 

ever wanted to happen. Having a will for probate or an 

estate plan help you make your probate outcome as 

predictable as possible, allowing your desires to be 

respected and adhered to, not what the state statute has 

determined for you. A trust can also address these issues 

without court involvement. Now back to the two parts of 

probate through intestacy. The first part involves doing a  
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determination of heirship, which involves the court  

determining who the heirs of the decedent, or person who 

died, are. Intestacy allows the court to decide who these 

people are and what percentage of the estate they are 

entitled to receive based on the statutes. The court will 

require two (2) disinterested witnesses show know the 

decedent to testify and /or provide an affidavit of heirship, 

in which they describe the decedent’s family tree: spouse, 

children, grandchildren, etc. This will include dates of 

birth, marriage, and death. The court will also appoint an 

attorney ad litem, or friend of the court. This attorney may 

interview the witnesses, heirs, and any other person to 

assure that the heirs identified are the only heirs. The 

second part of intestacy is establishing who gets which 

assets. This involves applying pre-determined percentages 

based on the assets that are in the estate. The statute 

determines what level or category of heir is entitled to 

what percent of the estate. This can change based on 

marital status of the decedent, character of the assets 

(community or separate property) and whether all the 

children of the decedent are from the same parents. 

Without a will, things can get complicated.   
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Do I need to have the original will? 

Oftentimes, this is a tricky situation. Under Texas law, not  

having an original will presumes that the person voided 

their will and made it invalid by destroying it. This is a 

presumption that can be overcome during the testimony 

stage of probate and proof that efforts to locate the 

original will have been made and for there to be a copy of 

the original will. Oftentimes, one of the witnesses must 

testify to that fact and that it is the true copy of the 

original. A will can be probated if there is a copy and there 

is good cause to believe that the original was not 

destroyed. However, this can also be a big sticking point in 

a cause for a will contest if the missing will does not treat 

all of the heirs equally. Generally speaking, not having the 

original will does not mean it cannot be probated, but the 

likelihood the will could be challenged increases if there is 

somebody in the group of heirs who is not in agreement 

with what the missing will says.  

 
How can muniment of title help in the 
probate process?  

Muniment of title can be a good tool if the desired result  
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is to have a speedier process, only in circumstances where 

it is applicable. Muniment of title is a summary probate 

proceeding. When a will is probated as a muniment of 

title, there is no administration of the estate, no executor 

or administrator is appointed to administer the estate. 

Generally, a muniment of title should be considered when 

the estate has no unsecured debts and the only assets 

involved are real property and cash accounts. In this type 

of summary probate proceeding, the death certificate and 

will are filed and lets the court know that there is no need 

for administration. This typically is effective if there are no 

debts or very few debts, which can be paid out in liquid 

assets or cash. In this situation, the only major assets that 

need to be distributed is the real estate. Next, a court 

hearing will be held to admit the will to probate as a 

muniment of title. At that hearing, there will not be an 

oath, nor an administration, or a notice to creditors, or an 

inventory that will need to be prepared. Those details will 

not be necessary because there will not be an 

administration of the estate. Basically, the will acts as if it 

was placed in the deed records to transfer title into the 

name of the beneficiary(ies) named in the will and the Will 

acts like a deed or transfer instrument, for the purpose of  
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placing the ownership of the asset from the deceased 

person with their beneficiary according to what their wills 

says.  

How is process affected if there is no will?  

When you do not have a will, the court will require the 

appointment of an attorney ad litem. The term “ad litem” 

means a friend of the court. The attorney ad litem visits 

with the family and conduct a brief investigation to 

determine if the heirs are actually the ones that were 

identified in the documents and determine heirship. 

Sometimes, there can be more than meets the eye and a 

more thorough investigation will be conducted to 

determine that there are no unknown heirs, secret 

connections, or children outside of the marriage.  They will 

ask questions about the family background and make 

themselves confident that everything is known and 

exposed to the court. The attorney ad litem will also 

confirm that the application is properly filed, that 

everything is identified and will also ensure that the 

percentages of an heirship match the statute.  Once the 

investigation has been conducted, the attorney ad litem 

will prepare a report which will let the court know they  
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agree with the information provided by the family or if 

they find some discrepancy, which will be brought to the 

attention of the court. Unfortunately, that expense will be 

paid by the estate and the beneficiaries or the applicant 

will have to pay the attorney ad litem an additional fee for 

their work. That fee can also be awarded to the attorney 

in the in the event payment is not forthcoming. It should 

also be noted that when you probate an estate without a 

will, there will be a frequent need to go to court, which 

can be much more expensive than creating a will in the 

first place because the court must grant permission for 

everything involving the estate. For example, if you are the 

beneficiary of your parent’s estate and you need to sell a 

property to pay off expenses or debts, there will be a 

procedure which involves asking permission of the court 

for nearly every step of the sales process. You will have to 

ask the court permission to list the property for sale, which 

is one court hearing. Once you have an offer, the court will 

have to approve the sale. Then, once the sale is 

completed, you will have to return to court for another 

hearing to present a report of the sale for the court to 

approve how the funds will be distributed and list all the 

expenses that were involved in the sale. As you can see,  
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the legal fees of probate can get awfully expensive when 

there is no will and attorney ad litem will be required every 

step of the way. 

How do I select the right law firm? 
There will be some key questions to ask yourself when 

selecting a law firm to handle a probate case. 

o Does this attorney understand the probate 

process? 

o Does this attorney have experience in handling 

different types of probate cases? 

o Does this law firm or attorney understand the 

nuances of estate planning?  

o Do they know how wills are drawn up for the 

purpose of preparing wills and trusts and how they 

work together? 

In Texas, we have the Texas Board of Legal Specialization, 

which identifies attorneys who have certain specialties. In 

the case of probate, the specialty is called estate planning 

and probate law.  One easy way to determine if the law 

firm or attorney you are considering to handle a probate 

has enough experience is to find out if they have an 

attorney that is a board-certified in estate planning and  
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probate law.  Those individuals are required to have at 

least five (5) years of experience in the practice area of 

estate planning and probate. Additionally, in order to be 

board-certified, the attorney has to pass an exam that 

involves the practice area and is required to take 

continuing education in the latest estate planning and 

probate techniques each year to maintain their 

designation. Finding a board-certified estate planning and 

probate attorney will be key to lessening the stress and 

cost associated with of the probate process; making the 

decision to select the right law firm and the right attorney 

an easier one.  
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CHAPTER TWO: FOUND AN ATTORNEY 
I CAN TRUST…NOW WHAT? 

What should I bring to the appointment?  

DEATH CERTIFICATE, WILL & TRUST: At the initial 

appointment, it is highly recommended to bring the 

original death certificate, the original will and in the case 

a trust has been made, the original trust. Presenting these 

documents at your first visit with the attorney can get the 

process moving right away. If the person who passed away 

had a trust, bringing this instrument will allow the attorney 

to investigate if there is a need to even probate the estate. 

It is important to note; trust planning will often times allow 

us to avoid the probate process all together. It should also 

be said that having a trust in place will not always help you 

avoid probate but checking the trust first will be an 

important step to take and a board-certified estate 

planning and probate attorney would know to do that. 

What other items would be helpful to 
take to the appointment? 

INVENTORY OF ASSETS & FINANCIAL STATEMENT: If you have an  
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inventory of assets and a financial statement with the 

balance sheet for the decedent would help in determining 

what assets are actually going to need to be part of the 

probate process, also called probate administration. There 

could be a situation in which there is not really a need to 

probate the estate when the individual did not own any 

assets that were subject to probate. For example, if they 

did not own real estate and they did not own a car and 

perhaps they only had bank accounts or financial 

instruments and maybe a few pieces of personal property 

such as furniture and things of that nature. In that case, 

there would be no probate assets that would need to be 

administered and as a result, the need for probate may be 

completely eliminated.  

BANK ACCOUNT INFORMATION & STOCK BROKERAGE ACCOUNT 

INFORMATION: Documentation for bank accounts and 

documentation showing signature cards and beneficiary 

designations on bank accounts or stock brokerage  

accounts or things of that nature, would also be important 

to bring to your appointment. Bank accounts could have 

beneficiary designations. Those beneficiary designations 

direct how those particular assets should be distributed.  
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Who should be at the initial 
appointment? 

In the case of a married individual, the surviving spouse 

would be a key person to have at the initial appointment. 

Surviving family members and next of kin would be 

important for an individual who was unmarried. If there is 

a will, it is imperative that the individual executor 

appointed in the will be at that meeting. The executor or 

administrator of the will has several responsibilities they 

will be undertaking once they are appointed. It will be 

critical to the success and smoothness of the probate that 

they are made aware of what those responsibilities are. 
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CHAPTER THREE: HIRED A BOARD-
CERTIFIED ATTORNEY…HOW DO I 
START? 

How does a probate case in Texas get 
started? 

APPLICATION TO ADMIT A WILL TO PROBATE: In order for the 

case to start and assuming we have a will, the attorney 

first creates a document called an application to admit a 

will to probate. It requests to appoint an executor to the 

court. This document asks the court to go ahead and take 

jurisdiction of the probate estate. This document will then 

be posted by the County Clerk’s office for ten (10) days. 

(To find out where your County Clerk posts an application 

to admit a will to probate, consult with the County Clerk’s 

office in your county.) The management and delivery of 

various notices to different people and beneficiaries 

should also be handled by your probate attorney. 

PROOF OF DEATH & OTHER FACTS: This document will outline 

the testimony that the executor or applicant will be  
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providing to the court at the initial hearing is called the 

proof of death & other facts. It will give details of when  

the person died, date of birth, if they were married and if 

they had children. If they did not have children, the 

document would outline who are the heirs, since there 

were no children. Your probate attorney will take care of 

all of this for you. 

OATH OF EXECUTIVE/ADMINISTRATOR: The oath of 

executive/administrator is an oath made by the executor 

or administrator in order to confirm their right to 

administer the estate (either appointed by will or 

intestacy), that the information provided in the 

application is true and correct and that the estate will be 

distributed according to the law and the wishes in the will. 

By taking the oath, the executor or administrator promises 

to carry out diligently and with a fiduciary responsibility, 

the obligation to follow what either the will says (if there 

is a will) and collect the assets and distribute them based 

on what the will says. In the event that there is no will, 

they will need to collect and distribute the assets based on 

what the statute says for intestate succession. They will 

need to identify separate property and community  
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property in order to determine how those assets are to be 

divided. This oath will be prepared by the attorney and 

presented to the court. To summarize, you should expect 

your probate attorney to prepare any other documents 

that are necessary. After the inventory is prepared, they 

will prepare a closing affidavit. They can also prepare 

transfer documents in order to transfer real estate from 

the decedent to the actual to the beneficiaries. They can 

also prepare different transfer documents to transfer 

financial instruments.   

The application to probate has been 
submitted…what now? 

The application to probate clarifies some important 

details: 

 Identifies who is asking for the will to be probated 

or who is asking for the probate to be opened for 

the estate if there is no will.  

 Defines who are the beneficiaries or the heirs.  

 In the event that there is a will, it alludes to the fact 

that the Will was properly signed and that it was 

properly witnessed.  
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 States if there will be any gifts to a charity or gifts to 

a state governmental institution from the estate. 

o In these instances, a notice will be given to the 

attorney general for the state of Texas. In Texas, 

to make sure that the listed beneficiaries are 

properly being taken care of and that the will is 

followed.  

 Identifies who the executor will be.  

o The executor does not have to be the same 

person as the applicant although it typically is 

the same person.  

o In the case of intestacy (no will), it will 

identify the percentages of the beneficiaries 

based on the what the state statute says.  

What else will be filed when opening up 
the probate? 

There is another document that outlines the testimony, 

which is a series of questions that involve identifying and 

summarizing key life events of the decedent (date of birth, 

date of death, who their children are or heirs, marital 

history – if applicable, etc.).  Called proof of death, this 

written summary of testimony needs to be present in 
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order for the family to handle the deceased’s estate and 

open up the Probate case.  
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CHAPTER FOUR: READY FOR THE 
PROBATE HEARING…WHAT SHOULD 
WE EXPECT? 

Who should be present at the probate 
hearing? 

The applicant must be present as well as the executor or 

administrator (if they are different people) and certainly 

the attorney. There will be a judge who will listen to 

testimony in the event that the testimony is being 

provided and court reporter who will create a 

transcription of all that is said during the hearing. It should 

be noted, some counties in Texas do not take testimony in 

probate hearings. They handle everything through 

pleadings that are filed with the court. If there is an 

intestate matter, then the attorney ad litem will also be 

present. Other individuals who are not essential to the 

probate hearing, but who may attend, are the actual 

beneficiaries, if they choose to. Sometimes there will also 

be creditors or creditor’s representatives that will attend 

if there are large debts associated with the estate. 
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What should I wear to court? 

Aside from certain decorum and respect that the that the 

judge expects, being well-groomed and appropriately 

dressed makes a good impression on the court. My 

experience has been that when you are properly dressed 

you are taken more seriously than if you were not properly 

dressed for the court.  “Sunday Best” would be a good way 

to describe how you should present yourself at the 

probate hearing. It may be easier to say what not to wear.  

Do NOT wear:  

 Shirts with no sleeves 

 Shorts 

 Clothes with holes in them 

 Clothes that have political statements on them 

What questions will I be asked at the 
probate hearing? 

You might be asked certain questions based on what 

information the court may have such as identify the 

decedent or identify the person giving the testimony.  You 

will certainly be asked to identify yourself for the court and  
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your relationship to the decedent. Was the decedent your 

spouse or your parent? Was the decedent your best 

friend? You will answer whatever the relationship was to 

the deceased. You will be asked if the will that was 

admitted and filed along with the other documents was, 

to your best to your knowledge, the last will and 

testament of the decedent; to which you answer “yes” or 

“no”. Whether this is the same person who died on (date 

of death), to which you answer “yes” or “no”. Whether 

there is a beneficiary that is a charity or a state 

governmental agency, to which you answer “yes” or “no”. 

In the event that there is an intestacy case (no will), you 

will be asked to identify who the beneficiaries or heirs of 

the person who passed away. Whether they were 

married, and if they were married; to identify the children 

with their names and dates of birth. You will also be asked 

questions by the attorney ad litem about whether you 

knew the decedent and whether or not there are any 

other people who are identified in the probate and have 

not been identified before the court.  In some situations, 

you will be asked if you are willing to serve as the executor 

or the administrator and if you understand the duties and  

 



P a g e  | 42 

 

 

 

A Texan’s Guide of the Probate Process 

responsibilities of that role. The attorneys will lastly be 

asking the court to award them attorney’s fees. Typically, 

attorney’s fees are discussed prior to the hearing, 

however, the attorney may want it to be made part of the 

record of the court.  

At the probate hearing, what will I 
actually have to do? 

Usually several cases will be going on that morning or 

afternoon, depending on when your court hears probate 

cases. When they call your case, your attorney will “wave 

you up”. You will enter from the audience into the main 

courtroom area. You will stand where indicated by the 

Judge or the bailiff or person that handles security for the 

courtroom. While you stand, you will be administered the 

oath by raising your right hand, swear to tell the truth and 

proceed to answer the questions that your attorney asks.  

If there is attorney ad litem, the attorney may ask some 

additional follow up questions. On rare occasion the Judge 

may also have a question or two. You will be asked to sign 

the oath of executor/administrator and the proof of 

death, which basically signals the end of the hearing and 

you will be excused and able to return to your seat. Make  
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sure not to leave right away and wait to talk to your 

attorney to make sure you receive further instructions, 

such as where you will be meeting again, for coordinating 

to letters of administration or letters testamentary and for 

coordinating to prepare the inventory and next steps. 
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CHAPTER FIVE – WHAT ACTION TAKES 
PLACE AFTER THE PROBATE HEARING? 

What kind of notices need to be sent 
after the hearing? 

One of the next things that need to be done fairly quickly 

is to publish the notice to creditors and in the local 

newspaper within thirty (30) days of being appointed the 

executor or administrator of the estate. The notice to 

creditors is a general notice that is published in the 

newspaper in the county in which the person the probate 

is being conducted. 

The notice does have certain requirements. It has to: 

 Identify the probate case 

 Name the decedent 

 Name the executor or administrator 

 Name who the attorney is and where they can send 

any creditor claims that they have against the 

estate.  

In Texas, the notice is only required to be published once 

and that will be an important thing to do at this point in  
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the process. In the event that there are specific creditors 

that are known, those creditors can receive specific 

notices that starts a timeline for creditors to file their 

claims. The notices should be managed by your probate 

attorney. 

How are we going to take stock of all of 
the assets of the estate? 

An inventory by a personal representative of the decedent 

is made to figure out the true value of the estate. This is a 

list of every asset owned by the decedent at the time of 

death and its corresponding monetary value. The 

executor/administrator inventories all the estate assets, 

assigns a value to each, and signs off on the inventory 

before submitting it to the probate court or heirs. After 

taking the oath the executor will be entitled to receive 

letters testamentary (letters of administration, in the case 

of an administrator). These serve as authority continued 

by the court over the decedent’s assets. 
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What needs to be included in the 
inventory? 

The inventory is only required to have probate assets of 

the estate. Anything owned by the decedent is legally an 

asset of the estate. Furniture, books, kitchen utensils 

including small appliances and clothing may be listed 

separately on the inventory or categorized as household 

goods. If the estate owns any antiques, these are usually 

listed separately. Real estate, automobiles, watercraft, art 

collections, jewelry, tangible personal property and 

investment portfolios must also be included and valued in 

the inventory. In short, every item owned by the estate 

must be listed and valued. Additionally, any claims that are 

owed to the estate will need to be identified in the 

inventory. For example, the estate may have claims that 

are owed to it. If anybody owed money to the decedent 

and they had a promissory note, that will need to be 

added to the inventory. 
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What does NOT need to be included in 
the inventory? 

Some items owned by the decedent jointly with other 

individuals, but with beneficiary designations or rights of 

solvency, such as real estate or bank accounts, should be 

identified as non-probate property; but NOT listed on the 

inventory. Ownership of the decedent’s share of jointly 

owned property passes immediately upon the decedent's 

death to the other joint owners when so titled. The non-

probate assets would include things like bank accounts 

that have a beneficiary designation. There is a contractual 

obligation between the bank or financial institution and 

the decedent which directs what will be done with their 

assets upon death. The beneficiary designation would 

specifically identify who the bank or financial institution 

will be distributing the assets of the account to. In 

summary, personal effects, furnishings, real estate, 

ownership in closely held businesses and “probatable” 

financial instruments would be considered probate assets 

and would need to be included in the inventory. 
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By when does the inventory need to be 
completed? 

The inventory needs to be completed within ninety (90) 

days of being appointed as the executor or administrator. 

An extension can be requested. Oftentimes, the reason for 

an extension would be to make sure that the assets 

coordinate with the estate tax return. This this would be 

an issue if there is a taxable estate. A taxable estate would 

be in an estate that is in excess of the applicable exclusion 

amount at the time. As of the writing of this book, the  

estate tax credit is $11.2 million, so it would have to be a 

substantial amount before there would be a need to have 

an estate tax return. Sometimes you just need more time 

to track down assets in order to properly identify what 

they are. There are times when the court will give 

additional time, however it is not an indefinite time, so it 

is important to get the inventory done as quickly as 

possible. Remember, you do not have to wait to get 

appointed to start trying to put the inventory together. 
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When does the court approve the 
inventory? 

Typically, the court will approve the inventory within one 

(1) or two (2) weeks after filing it; depending on the court's 

docket and how many cases they currently are working on 

and if there are any objections to the inventory. 

What does it really mean to “collect the 
assets”? 

Well, you certainly do not need to grab the assets and 

physically take a hold of them. It is not necessarily 

practical, nor possible, to take real estate and move it 

somewhere. But you DO need to identify the assets. 

Oftentimes, if they are a tangible asset that somebody else 

is holding, you will need to provide what is called letters 

testamentary or letters of administration, in order to be 

able to take control or have access to that asset. You will 

now be able to show that you have authority over those 

assets by providing the letters to the appropriate person 

that is in control of the assets at that time. 
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CHAPTER SIX – OTHER ACTION ITEMS 
FOR A SMOOTH PROBATE PROCESS 

How do I change account names? 

If you have been appointed as the administrator or the 

executor, it is important to go ahead and open an estate 

bank account. Once you have that opened, then other 

assets can be converted to cash and placed in that 

account. Once the inventory has been approved, then the 

title can be changed. Your attorney can then help you 

prepare warranty deeds for transferring assets from the 

deceased individual’s name to the beneficiary’s name. 

How do I gather the real estate? 

Gathering the real estate is more a process of identifying 

what real estate is involved, identifying it, and adding it to 

the inventory. The title will then be placed in the proper 

name once the inventory is approved and the distribution 

is ready to be made by the executor or administrator. 
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How do I gather the closely held 
businesses? 

Typically, in a closely held business, the deceased person 

would have owned stock in that company or membership 

interest in a limited liability company. The executor will 

need to notify the company that they have been 

appointed. They can provide letters testamentary to let 

the company know that that the decedent has died. Also, 

the letters testamentary provide them with authority as to 

who has the right to direct where the shares are going to 

be transferred. Once the estate is completed, then those 

distributions will be handled. 

How should I deal with creditors? 

Creditors have a time limit when it comes to filing a claim. 

Once they have filed their claim. They have to file a claim 

with the executor; or in the case of intestacy, file a claim 

with the court. If the claims are rejected, meaning that the 

executor did not approve them, then they would have to 

file a lawsuit in order to get their claim preserved and be 

able to collect from the estate.  If after the time limit  
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passes and they try to make a claim, that claim will be 

barred and they will no longer be able to recover any 

amount, whether properly or improperly owed. 
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CHAPTER SEVEN: WHAT TO KNOW 
BEFORE WE DISTRIBUTE ASSETS 

When will we see the distribution of 
assets? 

OK. Now we are getting close to the end now and can 

begin to see the light at the end of the proverbial tunnel 

we call the probate process. The debts have been paid off, 

the appointments have been made, the inventory has 

been completed and approved and EVERYONE knows 

what is in the estate. Now it is a matter of distributing 

things out to the different beneficiaries. At this point, if 

there has been a family settlement agreement, which says 

in essence, although this is the way the will/the statute say 

things would be distributed, we as a family are agreeing to 

distribute things a little bit differently, because we don't 

want to be fighting. Obviously, when this happens, 

EVERYBODY needs to agree as to how to divide the assets, 

or there is no true agreement.   
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When would a family settlement 
agreement come into play? 

This would come into play when there might be a mix of 

assets in which there may be an operating business, there 

may be real estate and there may be cash, along with 

different heirs. If they all get an equal share that they can 

agree to, the family settlement agreement helps the 

family to exchange parts of the estate. So, if they agree to 

it, one heir could get the business, another heir could get 

the cash and the last person could get the real estate. This 

is an oversimplification, but those agreements can be 

made at any time prior to the distribution of the of the 

assets. Sometimes it can even be done before the filing of 

the application to probate the estate.  

Basically, once we have either: 

 A family settlement agreement that tells us how we 

going to distribute 

 A plan for distribution that adheres to what is written 

in the will  

 Or a plan to distribute assets based on the state statute 

says then we know who is going to get what. 
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At that point, it is a matter of preparing the transfer 

documents. Your attorney can prepare deeds for real 

estate, assignments, or a bill of sale in the event of other 

tangible personal property. Your attorney would create 

documents to transfer titles on real estate through the 

deed or transfer titles on vehicles through the County Tax 

Assessor Collector office.  

As far as liquid assets, basically any cash that is in the 

estate account, cashier's checks should be written out to 

each individual. It is important that every time that there 

is a distribution of assets, that the person receiving the 

asset provides a receipt to the executor or administrator, 

and if possible, a release of the executor for any claims up 

to that point. 

Should I be worried about having to pay 
estate tax? 

If the decedent had assets that are above the estate tax 

credit, which, as I said before, at the writing of this book, 

is $11.2 million, then the assets of the estate would need 

to file a form 706. It's called an estate tax return and it will 

have an extremely in-depth and thorough description of  
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all of the assets, their valuations (regardless of whether 

they are probate assets), a description of all the estate 

planning documents, and a description of all closely held 

businesses along with all the full documentation for each 

of those businesses. It will also include a description of 

who the beneficiaries or heirs are of the estate. After the 

estate tax return is filed, then all of the estate taxes are 

paid. There was a time that a tax clearance letter from the 

IRS would be sent stating that they have received the 

return, reviewed it and that no further action will be taken 

by the IRS. They have since stopped doing that. Now, the 

IRS will only send a notice they received the return. It 

should be noted, it is important to have a tax professional 

involved. The accountant for the decedent is usually the 

best person. It is also important to have a state board-

certified estate planning and probate attorney on board 

who can also prepare the actual estate tax return. 

How do we “wrap up” the Probate 
administration? 

Once the estate is distributed, then it comes time to 

actually close the probate administration. Typically, there  
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is a report that is prepared where the executor will identify 

the assets in the inventory that came in and describe how 

they were or will be distributed or disposed of as part of 

the probate of the of the estate.  People who received 

assets from the estate will need to be sworn, receipts will 

need to be attached as exhibits and an affidavit requesting 

the case to be closed will also be part of that 

documentation.  After all of that is filed and the court is 

satisfied that everything is complete, the court will sign an 

order closing the estate. Finally, it is important to request 

that the court release the executor of any further duties 

under the case of that lawsuit. At this point, the case will 

be officially closed. 
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CONCLUSION 

In Texas, the probate process is just that, it is a process. It 

involves needing legal representation. It has the potential 

to be a smooth process. When there is no will, or estate 

plan and especially when heirs are fighting, it can be a 

labored and delayed process.  It can be said with great 

certainty that disputes can cause major delays in the 

probate process and be more expense. It is important, 

when reviewing this process to see the value of having an 

estate plan. Whether you consider making a will, which 

can help expedite probate and make things move along 

nicely or you consider creating a trust that will avoid 

probate altogether; it’s always a good idea to find ways to 

facilitate the process of probate. My personal goal for my 

clients is to allow easy transfer of assets directly from the 

decedent to the beneficiaries or maintain the assets in a 

trust with no further action needed until a next death. 

Grief tends to linger near the surface when you are the 

one in charge of a recently deceased family member’s 

estate through the lengthy probate process. While this 

may tempt you to rush through the probate timeline, 

doing so is impractical and often impossible. Probate of a  
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loved one’s estate can sometimes be necessary after they 

pass away. Navigating the court process while you are 

grieving can be overwhelming. Conversely, by having 

action steps in place with a will or trust, you can help 

reduce the stress and suffering of the loved ones you 

might leave behind. As a Texas state board-certified estate 

planning and probate attorney, I work to find the least 

time-consuming process available to transfer your loved 

one’s assets to the intended heirs and beneficiaries. I hope 

this book has provided you with the information you need 

about the probate process in Texas and “what it looks 

like”. I hope after reading this you feel more comfortable 

about moving forward with the probate process even 

though you may be in a situation of grief. It is important to 

move forward in a timely manner and not miss out on 

important probate deadlines.  
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I know how it is… we always make time for 
everything else but I invite you to contact 
me so we can set a time just for you. 
 
If your loved one has passed and you have 
urgent probate questions, or you want to 
discuss how to avoid a costly probate 
altogether, please speak to our Business 
Specialist and today! (956) 267-5190. 
 
As a “thank you” for reading this book, your 
visit with me for expert legal advice will be 
completely complimentary, a $400 value. 

 

Joseph Michael Dickerson, J.D., M.B.A. 
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